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J  U  D  G  M  E  N  T 
 

[Per; V. P. Singh, Member (T)] 

These two Appeals emanate from the common Order dated 09th  

December 2019 passed by the Adjudicating Authority/National Company Law 

Tribunal, Kolkata Bench, Kolkata in Company Appeal (IB) No. 625/KB/2019 

and 615/KB/2019 in Company Petition (IB) No.176/KB/2018, whereby the 

Adjudicating Authority has summarily disposed of the Applications filed 

under Section 60(5) of the Insolvency and Bankruptcy Code, 2016 (in short 

'I&B Code') by issuing a common one-line order "Liquidator to consider its 

claim as per Rules". Being aggrieved by the said Order, the Appellants have 

filed the two separate Appeals mentioned above. Their original status in the 

company petition represents the Parties in this Appeal for the sake of 

convenience. 

 

2. These brief facts of the case are as follows: 
 

The Appellant in CA (AT) (Ins.) No. 191 of 2020 Million Link (China) 

Investment Limited filed an Application seeking directions against the 

Liquidator/Corporate Debtor to refund an amount of Rs.2,40,35,301/-

immediately- (Rupees Two Crores Forty Lacs Thirty-Five Thousand Three 

Hundred and One Only) paid as advance by the Appellant for purchase of 

Ferro Silicon Manganese from Corporate Debtor during CIRP period as the 

Corporate Debtor failed to supply the said goods on account of a breakdown 

in its manufacturing abilities or in the alternative to treat the said 

refund/claim of the Appellant as CIRP costs for disbursement under Section 

52 read with Section 52 I&B Code. 
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3. The Appellant had also filed their claims above in Form 'G' claiming it 

part of CIRP costs before the Learned Liquidator (Section 38 of I&B Code, 

2016). But the Liquidator failed to communicate its decision of acceptance or 

rejection of the Appellant's claim as CIRP costs, which violates Section 40(2) 

of I&B Code, 2016 read with Regulation 30 of Liquidation Process Regulation. 

Thus, the Appellants applied to the Adjudicating Authority under Sec 60(5) of 

the Code, which got numbered as Company Appeal (IB) No. 625/KB/2019 

and Company Appeal (IB) No. 615/KB/2019.  

 

4. It is contended by the Appellants that the Adjudicating Authority 

erroneously and without Application of judicial mind disposed of the 

Application above by directing 'Liquidator to consider the claims of the 

Appellant as per law' in a mechanical fashion.  

 

5. Brief facts of the case of Appellant in Company Appeal (IB) No. 

625/KB/2019 are as under: 

 

i) The Company Petition (IB) No.176/KB/2018, filed by State Bank 

of India under Section 7 of the Code was admitted by the 

Adjudicating Authority by Order dated 09th March 2018. The IRP 

was appointed, who was subsequently confirmed as RP. The 

IRP/RP remains in charge of the Corporate Debtor affairs until 

Liquidator's appointment by Order dated 12th February 2019.  

 

ii) The Appellants Million Link (China) Investment Limited (from 

now on referred to as "Million Link") contends that it is an 
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International Trading Company and was doing regular business 

with the Corporate Debtor from the time before the 

commencement of CIRP. It had placed an order to purchase 1000 

MT of Ferro Silicon Manganese from Youthstar Vanijya Private 

Limited (a company based in Kolkata) at the rate of US$ 1040/MT 

vide Purchase Contract No. MLC20180824 dated 24 August 

2018. 

 

iii) The Million Link paid full consideration for 100 MT against the 

Order of 1000 MT of Ferro Silicon Manganese, amounting to the 

US $104,000/- in advance, to Youthstar Vanijya Private Limited. 

In and around the month of December 2018/January 2019, 

Youthstar Vanijya (P) Limited supplied and shipped 100 MT of 

Ferro Silicon Manganese to Million Link.  

 

iv) In September 2018, Authorised Representative of the Corporate 

Debtor and the Resolution Professional approach to Million Link 

insisted on keeping the business relations intact and purchasing 

the goods manufactured by the corporate debtors manufacturing 

plant. Corporate debtor further represented that its business is 

being run as a going concern and as such there are effective 

attempts and steps being made to revive the business and as 

such corporate debtor will be able to undertake and complete all 

the business transactions that it agrees to undertake with million 

Link within the timeline agreed. 
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v) Based on the aforesaid representations and considering the fact 

that the corporate debtor might benefit from the business so 

received, million Link agreed to purchase the remaining quantity 

of 900 MT of Ferro Silicon Manganese from Corporate Debtor and 

therefore vide addendum dated 11th September 2018 to Purchase 

Contract No. MLC20180824 dated 24th August 2018, Corporate 

Debtor was substituted as the seller in place of Youthstar Vanijya 

(P) Ltd for sale of balance quantity of 900 MT out of the total 

quantity of 1000 MT at the same price. Therefore, the 

addendum's effect is that the Youthstar Vanijya (P) would sell a 

quantity of hundred metric ton and the Corporate Debtor would 

sell a quantity of 900 MT to Million Link as per the terms and 

conditions of the said Contract. 

 

vi) In October-November 2018, the Corporate Debtor supplied and 

shipped only 162 MT of Ferro Silicon Manganese against the 

agreed quantity of 900 MT to "Million Link" as agreed to vide 

Purchase Contract dated 24th August 2018. The Corporate 

Debtor issued a pro forma invoice dated 24th September 2018 to 

Million Link. The total sale price for 900 MT of Ferro Silicon 

Manganese pertaining to a particular specification and size was 

fixed at USD 9,36,000 at the rate of US $ 1040 per metric ton. As 

per the payment terms decided by the Corporate Debtor in the 

said pro forma invoice an amount of US $ 507,314.13 was 

payable by Million Link in advance to the Corporate Debtor and 
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the balance on the loading of the container by Corporate Debtor 

at its plant. 

 

vii) The Corporate Debtor had closed its plant and was no longer able 

to supply the remaining quantity of Ferro Silicon Manganese out 

of the total Order of 900 MT. Since the Corporate Debtor was not 

supplying the goods above against the advance/money spent by 

the Appellant to the Corporate Debtor during CIRP and the 

contract was executed to keep the Corporate Debtor a going 

concern. Therefore, the Appellant filed its claim before the 

Liquidator as part of the CIRP cost. The Corporate Debtor will 

refund the total advance to Appellant "Million Link" amounted to 

USD 338,834.13 equivalent to Rs.2,40,35,301/- as per the 

exchange rate Rs70.9353 of RBI dated 12th February 2019.  

 

viii) The Appellant contends that these dues have arisen during RP's 

tenure in the CIRP period; therefore, the same has to be treated 

as CIRP cost.  

 

ix) As per Regulation 30 of CIRP Regulation, the Liquidator has to 

verify the claims submitted within 30 days and further under 

Section 40 the Liquidator has to communicate its acceptance or 

rejection of such claim within 7 days of such decision. However, 

the Liquidator has failed to adjudicate upon the claims of the 

Appellant despite several requests by the Appellant. 
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x) The RP has furnished Form-III (a cost sheet submitted by RP after 

demitting his office) as prescribed under Circular No. 

IBBI/IP/013/2018 dated 12th June 2018, without disclosing the 

costs incurred by him to run the Corporate Debtor as a going 

concern, especially the dues above of the Appellant is in itself 

against the mandate of the said Circular. After that, the Appellant 

filed the aforesaid Application in CA (IB) No.625/KB/2019 

seeking direction against the Liquidator to refund the advance 

payments made for the purchase of goods by Appellant during 

CIRP or in the alternative to classify and admit the claims 

submitted by Appellants as Corporate Insolvency Resolution 

Process Cost (in short CIRP cost). But the Liquidator refuses to 

treat the aforesaid claim as CIRP cost and clarify its position to 

treat the same as a pre-CIRP claim for disbursement. 

 

6. In Company Appeal (AT) (Ins.) No. 190 of 2020 has been filed by Tuf 

Metallurgical Private Limited against the Liquidator of the  Corporate Debtor 

on being aggrieved by the interim order passed by the Adjudicating 

Authority/National Company Law Tribunal, Kolkata passed in CA (IB) 

No.615/KB/2019 in Company Petition No.176/KB/2018 under Section 60(5) 

of the Code.  

 

7. Brief facts of this Company Application is that the Appellant filed an 

Application before the Liquidator of the Corporate Debtor for issuing a 

direction to refund an amount of Rs.4,50,54,512/- (Rupees Four Crore Fifty 
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Lacs Fifty Four Thousand Five Hundred Twelve Only) paid in advance by the 

Appellant for purchase of Ferro Silicon Manganese from the Corporate Debtor 

during CIRP period as the Corporate Debtor failed to supply the said goods 

on account of breakdown in its manufacturing abilities and a further amount 

of Rs.43,56,897/- payable as damages by Corporate Debtor on account of his 

default to pay for the raw materials (Manganese Ore) supplied by Appellant 

during CIRP period; or in the alternative to treat the said total refund/claim 

amounting to Rs.4,94,11,409/- (Rupees Four Crore Ninety Four Lacs Eleven 

Thousand Four Hundred Nine Only) of the Appellant as CIRP costs for the 

purpose of disbursement under Section 52 read with Section 53 of I&B Code, 

2016. The Appellant has also submitted the aforesaid claim as part of CIRP 

costs before the Learned Adjudicator as per Section 38 of I&B Code in Form 

'G'. However, the Liquidator failed to communicate his decision of acceptance 

of the rejection of Appellant's claim as CIRP costs as per Section 40(2) of I&B 

Code, 2016. Therefore, the Appellant approached the Adjudicating Authority 

by way of CA (IB) No.615/KB/2019. The Adjudicating Authority vide order 

dated 13th June 2019 stayed the disbursement of sale proceeds to be realised 

from the Liquidation proceeds during the aforesaid Application's pendency.  

 

8. Learned Liquidator in his Reply to the aforesaid Application, refused to 

treat the aforesaid claim/refund of the Appellant as CIRP costs and clarified 

his position to treat the claim qua refund of advance for Ferro Silicon 

Manganese as the pre-CIRP claim for the purposes of disbursement and 

outrightly dismissed the second claim qua damages on account of non-

payment of the raw material supplied by the Appellant to the Corporate 
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Debtor during CIRP in toto. The Adjudicating Authority vide order dated 09th 

December 2019 disposed of the Company Application by issuing a direction 

to the Liquidator to consider the claims of the Appellant as per law. The 

Appellant filed the instant Appeal against the impugned order dated 09th 

December 2019 seeking adjudication of the dispute with respect to the 

treatment of Appellant's claim as CIRP costs as the same has a significant 

bearing for the Appellant, even more so, as the Appellant has strong reason 

to be believe that the Liquidation proceeds may not be enough to cover any 

claim other than CIRP costs causing severe prejudice to the Appellant, who 

has paid advance amount to purchase goods from Corporate Debtor 

undergoing CIRP in good faith. 

 

9. The Liquidator/Respondent No.2 has filed its Reply, wherein it is stated 

that the Adjudicating Authority has directed him to consider the claim of the 

Appellant as per rules. Under the Impugned Order Appellants lodged its claim 

afresh on 03rd January 2020. The claim was under consideration of 

Respondent No.2, and it was taking some time since several factual 

clarification was required. Still, the Appellant has filed the present Appeal 

before this Appellate Tribunal.  

 

10. The Liquidator contends that the respondent No.3 has handed over a 

list of unpaid CIRP cost and expenses to the respondent No.2 at the end of 

CIRP period and the list does not feature the name of Appellants herein. It is 

bound by the list provided by the RP. He cannot declare any claim as CIRP 

cost when he was not involved in the said transaction. 
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11. Liquidator further states that if an advance has been paid by the 

purchaser, under no circumstances does the same fall under any of the 

clauses of Section 5(13) of the Code. It is contended that the alleged advance 

cannot be treated as interim finance because there is no CoC ratification to 

that effect. The expenses incurred and approved by the RP such as the 

purchase of raw materials, workers engaged, electricity purchase etc. will 

come within this ambit are covered in phrase 'expenses incurred by the RP', 

but the advance given by purchaser cannot under any circumstances be 

treated as an expense incurred by a Resolution Professional. Hence the 

advance will be treated as an 'unsecured financial loan', and the Appellant is 

required to lodge its claim with the Liquidator, which may be considered as 

the claim for an unsecured financial loan. No expense unless it comes within 

the ambit of Section 5(13) of the Code can be treated as CIRP cost. 

 

12. We have heard the arguments of the Learned Counsel for the parties 

and perused the records. 

 

13. Based on the pleadings following questions of law arise in this Appeal: 

 

 Whether advance paid to the RP for purchase of goods from 

Corporate Debtor during CIRP to keep the Corporate Debtor as a 

going concern, in case of breach of contract, on account of a 

breakdown in the corporate debtor manufacturing ability, can be 

treated as CIRP cost? 
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 Whether the advance amount paid by the Appellant to the RP for 

purchase of goods from Corporate Debtor during CIRP to keep the 

corporate debtor as a going concern ought to be treated as CIRP 

cost by the Liquidator for the purposes of disbursement under 

Section 52, read with Section 53 of I&B Code, 2016? 

 

 Whether the advance amount paid by the Appellant to the RP for 

purchase of goods from Corporate Debtor during CIRP ought to 

be refunded by the RP on account of delivery failure? 

 

14. The moot question that arises for our consideration is whether the 

advance paid to Corporate Debtor for the supply of goods during CIRP, on 

failure to supply part goods, during CIRP can be treated as CIRP costs. 

 

15. Corporate Insolvency Resolution Process was initiated on 09th March 

2018. After perusal of the record, it is apparent that the Appellant transferred 

USD 507300.69 in the account of Corporate Debtor Impex Metal and Ferro 

Alloys Limited on 28th September 2018. The copy of the said transfer memo 

along with the proforma invoice is annexed with the Appeal paper book  is as 

under for ready reference: 
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16. It is mentioned explicitly that the advance amount of USD 507314.13, 

was towards "Payment for Goods" against Proforma Invoice IMFA/PI/18-

19/006. After adjusting the bill of the goods supplied, balance advance 

amount USD 333834 remains with the corporate debtor, which is claimed as 

CIRP cost. 

 

17.  The proforma invoice depicts that it was generated for the supply of 

900 MT of Ferro Silicon Manganese @ 1040 USD per MT, valued USD 

9,36,000/-. It is also stated in the proforma invoice that advance payment is 

released along with the purchase order and balance amount payable at the 

time, the loaded container is released from the plant. Appellant has also 

annexed the copy of commercial invoice dated 15th October 2018 which is 

relating to the supply of 162 MT of Industrial Raw Materials for Steel Rolling 

Mills, i.e. Ferro Silicon Manganese @ 1040 MT amounting to the US $168480. 

Therefore, it is apparent that after deduction of the value of goods supplied 

by the Corporate Debtor amounting to USD 338834.13, from the advance 

amount paid for goods left with the Corporate Debtor was USD 3,33,834 

which is being claimed as CIRP cost by the Appellant. 

 

18. Appellant has further annexed the copy of Form 'G' filed under 

Regulation 20 of the Insolvency & Bankruptcy Board of India (Liquidation 

Process) Regulations, 2016, dated 14th March 2019. Photocopy of the relevant 

portion of the Form 'G' as is under: 
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19. The Liquidator has filed his written submission stating that if the 

Liquidator's decision aggrieves the Appellant, its remedy lies in an Appeal 

before the Adjudicating Authority under Section 42 of the Code. This Tribunal 
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can only be approached in 2nd Appeal if the Appellant feels aggrieved by an 

order passed in the Appeal under Section 42 of the Code. By filing the present 

Appeal, the Appellant has jumped one forum, and in the process, the 

Respondent Liquidator has lost one forum which should not be permitted. It 

is further contended that the Appellant cannot be aggrieved at this stage since 

no adverse direction or adverse observation has been made by the 

Adjudicating Authority and the Appellants claim is still under consideration. 

 

20. The Liquidator further submits that the respondent No. 3 has not 

appeared in the instant proceedings. The records pertaining to his period are 

not fully available with the Respondent No. 2, Liquidator.  The Respondent 

No. 2 does not have first-hand knowledge of the transaction. Respondent No.2 

obtains the details of the transaction from the Respondent No. 3 to respond 

to the detailed claim dated 03rd January 2020 of the Appellant. Given the 

matter, the instant Appeal cannot be effectively decided till such time all the 

records are made available to the Liquidator, or the RP appears before this 

Tribunal. Any order passed in this proceeding favouring the Appellant without 

examining the RP's record would highly prejudice the public at large since 

public money is at stake.  

 

21. The Liquidator further states that from the perusal of form G and its 

annexures filed by the Appellant, the Appellant as the purchaser of finished 

goods, i.e. raw materials, entered into a contract with one of the directors of 

the suspended Board of the corporate debtor, to purchase a certain amount 

of Ferro Manganese during CIRP period, without any approval or 

authorisation of Resolution Professional. There is no document on record even 
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slightly showing that the transaction was even feebly ratified or authorised by 

the IRP/RP. Therefore the Appellants statement cannot and should not be 

taken to be sacrosanct. 

 

22. It is argued, that the entire transaction was in total disregard of Section 

20(2)(b) of the Code, in as much as in terms of the provision thereof only the 

IRP / RP can enter into a contract on behalf of the corporate debtor, who can 

amend and modify the contracts or transactions which were entered into 

before the commencement of CIRP, as the Management of the operations of 

the corporate debtor remains with The Resolution Professional and power of 

the Board of directors is suspended. Thus the contract is void ab initio and 

that being so the Appellant's claim cannot be considered a CIRP cost incurred 

during the CIRP. The Appellant cannot claim ignorance of the fact that 

Corporate Debtor is under CIRP as the advance payment was made by the 

Appellant on 28th September 2018, well after 6 months of the insolvency 

commencement date, i.e. 09th March 2018. 

 
23. The learned Liquidator further states that advance paid by a purchaser 

does not fall under any of the clauses of Section 5(13) of the Code for the 

following reasons; 

a. The same is not interim finance since there is no COC ratification 

to that effect, and further, the Appellant has not made out a case 

that it is interim finance. 

 
b. The same cannot be construed as the Resolution Professional's 

cost to keep the Company a going concern in as much as there is 
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no document on record to show that the RP had any point of time 

ratified or approved, authorised such transaction. Advance if 

given by an intending purchaser of finished goods to a corporate 

debtor during CIRP without Resolution Professional and CoC's 

approval, it cannot be treated as an expense incurred by the 

Resolution Professional. 

 
24. The Liquidator further contends that Chapter IX of IBBI Regulations, 

2016 deals with the provision of CIRP cost in detail. Further, it will be revealed 

from the IBBI circular dated 12th June 2018 that the advance made to 

Corporate Debtor for purchase of goods has not been treated as an Insolvency 

Resolution Process cost. The extent of provision for CIRP cost is given in the 

said Circular. 

"Statutory Provision 

"Section 20 Management of operations of corporate debtor 

as going concern 

 
[(1) The interim resolution professional shall make every 

endeavour to protect and preserve the value of the property 

of the corporate debtor and manage the operations of the 

corporate debtor as a going concern. 

 

(2) For the purposes of sub-section (1), the interim 

resolution professional shall have the authority— 

 
(a) to appoint accountants, legal or other professionals as 

may be necessary; 

 

(b) to enter into contracts on behalf of the corporate 

debtor or to amend or modify the contracts or transactions 
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which were entered into before the commencement of 

corporate insolvency resolution process; 

 
(c) to raise interim finance provided that no 

security interest shall be created over any encumbered 

property of the corporate debtor without the prior 

consent of the creditors whose debt is secured over 

such encumbered property: 

 
Provided that no prior consent of the creditor shall be 

required where the value of such property is not less 

than the amount equivalent to twice the amount of the 

debt. 

 
(d) to issue instructions to personnel of the corporate 

debtor as may be necessary for keeping the corporate debtor 

as a going concern; and 

 
(e) to take all such actions as are necessary to keep the 

corporate debtor as a going concern.] 

 
Section 25: Duties of resolution professional 

 
1[(1) It shall be the duty of the resolution professional to 

preserve and protect the assets of the corporate debtor, 

including the continued business operations of the 

corporate debtor. 

 
(2) For the purposes of sub-section (1), the resolution 

professional shall undertake the following actions, namely:-- 

 
(a) take immediate custody and control of all the assets of the 

corporate debtor, including the business records of the corporate 

debtor; 

 

https://mobile.manupatra.in/ActSearch/SearchAct#f2
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(b) represent and act on behalf of the corporate debtor with 

third parties, exercise rights for the benefit of the corporate debtor 

in judicial, quasi-judicial or arbitration proceedings; 

 
(c) raise interim finances subject to the approval of the 

committee of creditors under section 28; 

 
(d) appoint accountants, legal or other professionals in the 

manner as specified by Board; 

 
(e) maintain an updated list of claims; 

 
(f) convene and attend all meetings of the committee of 

creditors; 

 
(g) prepare the information memorandum in accordance with 

section 29; 

 

2[(h) invite prospective resolution applicants, who fulfil such 

criteria as may be laid down by him with the approval of committee 

of creditors, having regard to the complexity and scale of 

operations of the business of the corporate debtor and such other 

conditions as may be specified by the Board, to submit a resolution 

plan or plans.] 

 
(i) present all resolution plans at the meetings of the committee 

of creditors; 

 
(j) file application for avoidance of transactions in accordance 

with Chapter III, if any; and 

 
(k) such other actions as may be specified by the Board.]" 

 
"Section 5 

(13) "insolvency resolution process costs" means— 

 

https://mobile.manupatra.in/ActSearch/SearchAct#f2
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(a) the amount of any interim finance and the costs 

incurred in raising such finance; 

 
(b) the fees payable to any person acting as a resolution 

professional; 

 
(c) any costs incurred by the resolution professional in 

running the business of the corporate debtor as a going 

concern; 

 
(d) any costs incurred at the expense of the Government 

to facilitate the insolvency resolution process; and 

 
(e) any other costs as may be specified by the Board; 
 

(14) "insolvency resolution process period" means the period of 

one hundred and eighty days beginning from the insolvency 

commencement date and ending on one hundred and eightieth 

day; 

 
(15) "interim finance" means any financial debt raised by the 

resolution professional during the insolvency resolution process 

period [and such other debt as may be notified];" 

 
INSOLVENCY AND BANKRUPTCY CODE, 2016  
 
Definitions 

 
Section 28 - Approval of committee of creditors for certain actions 
 

1[(1) Notwithstanding anything contained in any other law for the 

time being in force, the resolution professional, during the 

corporate insolvency resolution process, shall not take any of the 

following actions without the prior approval of the committee of 

creditors namely:-- 
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(a) raise any interim finance in excess of the amount as 

may be decided by the committee of creditors in their 

meeting; 

 
(b) create any security interest over the assets of the 

corporate debtor; 

 
(c) change the capital structure of the corporate debtor, 

including by way of issuance of additional securities, 

creating a new class of securities or buying back or 

redemption of issued securities in case the corporate debtor 

is a company; 

 
(d) record any change in the ownership interest of the 

corporate debtor; 

 
(e) give instructions to financial institutions maintaining 

accounts of the corporate debtor for a debit transaction from 

any such accounts in excess of the amount as may be 

decided by the committee of creditors in their meeting; 

 
(f) undertake any related party transaction; 

 
(g) amend any constitutional documents of the corporate 

debtor; 

 
(h) delegate its authority to any other person; 

 
(i) dispose of or permit the disposal of shares of any 

shareholder of the corporate debtor or their nominees to 

third parties; 

 
(j) make any change in the Management of the corporate 

debtor or its subsidiary; 
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(k) transfer rights or financial debts or operational debts 

under material contracts otherwise than in the ordinary 

course of business; 

 
(l) make changes in the appointment or terms of contract 

of such personnel as specified by the committee of creditors; 

or 

 
(m) make changes in the appointment or terms of contract 

of statutory auditors or internal auditors of the corporate 

debtor. 

 
(2) The resolution professional shall convene a meeting of the 

committee of creditors and seek the vote of the creditors prior to 

taking any of the actions under sub-section (1). 

 
(3) No action under sub-section (1) shall be approved by the 

committee of creditors unless approved by a vote of 2[sixty-six] per 

cent. of the voting shares. 

 
(4) Where any action under sub-section (1) is taken by the 

resolution professional without seeking the approval of the 

committee of creditors in the manner as required in this section, 

such action shall be void. 

 
(5) The committee of creditors may report the actions of the 

resolution professional under sub-section (4) to the Board for 

taking necessary actions against him under this Code.] 

 
1. w.e.f. 01.12.2016 vide Notification No. SO3594(E) dated 

30.11.2016. 

 
2. Substituted by the Insolvency and Bankruptcy Code 

(Second Amendment) Act, 2018 w.e.f. 06.06.2018 for the 

following:- 
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"seventy five" 
 
INSOLVENCY AND BANKRUPTCY CODE, 2016  
 
Definitions 

 
40. Admission or rejection of claims.—(1) The Liquidator 

may, after verification of claims under Section 39, either admit or 

reject the claim, in whole or in part, as the case may be: 

 
Provided that where the Liquidator rejects a claim, he shall record 

in writing the reasons for such rejection. 

 
(2)  The Liquidator shall communicate his decision of admission 

or rejection of claims to the creditor and corporate debtor within 

seven days of such admission or rejection of claims. 

 
IBBI (Insolvency Resolution Process for Corporate Persons 

Regulations)2016 

 
CHAPTER IX 
 
INSOLVENCY RESOLUTION PROCESS COSTS 

 

31. Insolvency resolution process costs.—"Insolvency 

resolution process costs" under Section 5(13)(e) shall mean— 

 
(a) amounts due to suppliers of essential goods and 

services under Regulation 32; 

 
42[(aa) fee payable to authorised representative under 43[sub-

regulation (8)] of Regulation 16-A; 

 
(ab) out of pocket expenses of authorised representative 

for discharge of his functions under 44[Section 25-A];] 

 

https://www.scconline.com/Members/BrowseResult.aspx#BS040
https://www.scconline.com/Members/BrowseResult.aspx#FN0042
https://www.scconline.com/Members/BrowseResult.aspx#FN0043
https://www.scconline.com/Members/BrowseResult.aspx#FN0044
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(b) amounts due to a person whose rights are 

prejudicially affected on account of the moratorium imposed 

under Section 14(1)(d); 

 
(c) expenses incurred on or by the interim resolution 

professional to the extent ratified under Regulation 33; 

 
(d) expenses incurred on or by the resolution professional 

0fixed under Regulation 34; and 

 
(e) other costs directly relating to the corporate 

insolvency resolution process and approved by the 

committee. 

 
32. Essential supplies.—The essential goods and services 

referred to in Section 14(2) shall mean— 

(1) electricity; 
 
(2) water; 
 

(3) telecommunication services; and 
 

(4) information technology services, 

to the extent these are not a direct input to the output 

produced or supplied by the corporate debtor. 

 
Illustration.—Water supplied to a corporate debtor will be 

essential supplies for drinking and sanitation purposes, and 

not for generation of hydro-electricity. 

 
33. Costs of the interim resolution professional.—(1) The 

applicant shall fix the expenses to be incurred on or by the interim 

resolution professional. 

 
(2) The Adjudicating Authority shall fix expenses where the 

applicant has not fixed expenses under sub-regulation (1). 
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(3) The applicant shall bear the expenses which shall be 

reimbursed by the committee to the extent it ratifies. 

 
(4) The amount of expenses ratified by the committee 

shall be treated as insolvency resolution process costs. 

 
45[Explanation.—For the purposes of this regulation, "expenses" 

include the fee to be paid to the interim resolution professional, fee 

to be paid to insolvency professional entity, if any, and fee to be 

paid to professionals, if any, and other expenses to be incurred by 

the interim resolution professional.] 

 
34. Resolution professional costs.—The committee shall fix 

the expenses to be incurred on or by the resolution professional 

and the expenses shall constitute insolvency resolution process 

costs. 

 
46[Explanation.—For the purposes of this regulation, "expenses" 

include the fee to be paid to the resolution professional, fee to be 

paid to insolvency professional entity, if any, and fee to be paid to 

professionals, if any, and other expenses to be incurred by the 

resolution professional.] 

 
47[34-A. Disclosure of Costs.—The interim resolution 

professional or the resolution professional, as the case may be, 

shall disclose item wise insolvency resolution process costs in such 

manner as may be required by the Board.]" 

 
25. Based on the above statutory provisions it is clear that the Resolution 

Professional is duty-bound under Section 20 of the Insolvency and 

Bankruptcy Code to make every endeavour to protect and preserve the value 

of the Corporate Debtor's property manage the operations of the Corporate 

Debtor as a going concern. Section 20 of the Code imposes a duty on the 

https://www.scconline.com/Members/BrowseResult.aspx#FN0045
https://www.scconline.com/Members/BrowseResult.aspx#FN0046
https://www.scconline.com/Members/BrowseResult.aspx#FN0047
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Resolution Professional to preserve and protect the Corporate Debtor's assets, 

including the continued business operations of the Corporate Debtor. 

 
26. Section 5(13) of the Code defines the term 'Insolvency Resolution 

Process cost'. It provides that any cost incurred by the Resolution Professional 

in running the Corporate Debtor business as a going concern shall be treated 

as Insolvency Resolution Process cost. Section 20 of the Insolvency and 

Bankruptcy Code deals with the Management of the Corporate Debtor's 

operations as a going concern. It authorises the Resolution Professional to 

raise interim finance, provided that no security interest shall be created over 

any encumbered property of the Corporate Debtor, without the prior consent 

of the creditor. Section 25 of the Code provides that the Resolution 

Professional must preserve and protect the Corporate Debtor's assets, 

including the continued business operations of the Corporate Debtor.  

 

27. Insolvency and Bankruptcy Board of India (Insolvency Resolution 

Process for Corporate Persons Regulations) 2016 deals with the provision 

regarding Insolvency Resolution Process costs. Regulation 31 provides that 

‘amount due to suppliers of essential goods and services under Regulation 32’ 

shall be treated as Insolvency Resolution Process costs. 

 
28. In the instant case, it is noticed that the Corporate Debtor raised 

proforma invoice during CIRP for the supply of 900 metric tons of Ferro Silicon 

Manganese at the rate of US$ 1040 per metric ton. But it supplied only 162 

metric tons of Ferro Silicon Manganese. It is also on record that the Corporate 

Debtor received an advance of US$ 507,314 for the supply of industrial raw 
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material Ferro Silicon Manganese. It is also undisputed that the goods worth 

₹1 US$ 168,480 could be supplied and US$ 338,834 remained left as 

advanced money with the Corporate Debtor. During Corporate Insolvency 

Resolution Process the Corporate Debtor was under Management and control 

of the Resolution Professional. 

 
29. The Liquidator's learned counsel contends that if an advance has been 

paid by the purchaser, under no circumstances does the same fall under the 

ambit of Section 5(13) of the Code. Firstly, because there is no CoC ratification 

to that effect and further, the Appellant has not made out a case that it is 

interim finance. The same cannot be construed under Section 5(13) of the 

Code as a cost incurred by the Resolution Professional to keep the Company 

a going concern. The Appellant has tried to make out a case that the advance 

given by it comes within the Clause (c) of Section 5(13) of the Code, i.e., the 

Resolution Process Cost to keep the Corporate Debtor as a going concern. The 

expenses incurred or approved by the Resolution Professional, such as 

purchasing raw material, workers engaged, electricity purchased, etc. will 

come within this ambit of interim finance covered under the head CIRP cost. 

 

30. It is argued that an advance given by the purchaser cannot under any 

circumstances be treated as an expense incurred by the Resolution 

Professional. There is no expenditure. Hence, the advance will be treated as 

an unsecured financial loan, and the Appellant is required to lodge its claim 

with the Liquidator. No expense unless it comes within the ambit of Section 

5(13) of the Code can be treated as CIRP cost, and strict construction of the 

said section is required. 
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31. It is further argued that the claim lodged by the Appellant is absolutely 

mala fide and harassing in nature and for malafide reasons. Since the 

Appellant itself states that if its claim is not considered as CIRP cost, then the 

chances are that under Section 53 of the Code, the Appellant will not receive 

any amount. Thus, according to the Appellant's own admissions, they 

desperately tried to fit their claim as a CIRP cost. They can realise their claims 

as CIRP cost, or in the alternative, chances are bleak if the waterfall 

mechanism in Section 53 is considered. 

 

32. IBBI Circular IBBI/IP/013/2018 DT. 12th June 2018 is highlighted 

by the Liquidator. The relevant part of Circular is as under; 

 
"6. Keeping the above in view, the IP is directed to ensure that; 

 
(a) the fee for other expenses incurred by him are directly 

related to and necessary for the CIRP are reasonable; 

 
(b) the fee other expenses incurred by him are directly related 

to and necessary for CIRP; 

 
(c) the fee other expenses are determined by him on an arm's 

length basis, in consonance with the requirements of the integrity 

and independence; 

 
(d) writen contemporaneous records for incurring are agreeing 

to incur any fee or the expenses are maintained; 

 

(e) supporting records of fee and other expenses incurred are 

maintained at least for 3 years from the completion of the CIRP; 

 
(f) approval of the committee of creditors for the fee or other the 

expense is obtained wherever approval is required; 
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(g) all CIRP related fee and other expenses are paid through 

banking channel." 

 

33. Based on the above Circular, it is clear that the Committee of Creditors' 

approval is required for the fee and other expenses incurred by the Resolution 

Professional, only where approval is required. The Insolvency and Bankruptcy 

Code provides the places where prior approval is required explicitly with the 

vote's necessary percentage. Thus, it cannot be said that any action of the 

Resolution Professional can only be validated if it has the Committee of 

Creditors' approval. 

 

34. Regarding the argument advanced by the Liquidator about IBBI 

Circular dated 12th June 2018, it is pertinent to mention that the Circular 

provides that Insolvency Professional is to ensure that fee and other expenses 

incurred by him are directly related to and are reasonable and necessary for 

the CIRP. It is further provided that wherever approval is required, Insolvency 

Professional (in short 'IP') is to obtain approval of the CoC. 

 

35. The Learned Counsel for the Liquidator argued that an advance given 

by a purchaser could under no circumstance be treated as covered in the 

phrase 'an expense incurred by the Resolution Professional'. The advance 

could only be treated as an unsecured financial loan, and the Appellant is 

required to lodge its claim before the Liquidator. It is stated that no expense 

unless it comes within Section 5(13) of the Code can be treated as CIRP cost. 
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36. In the instant case, the petition was admitted under Section 7 of the 

Code on 09th March 2018 after that the Management of the Corporate Debtor's 

affairs was with the Interim Resolution Professional.  

 

37. Section 14 of the Code comes into operation with the Initiation of CIRP. 

Section 14(2)(a) provides that: 

 
"Where the interim resolution professional or resolution 

professional, as the case may be, considers the supply of goods or 

services critical to protect and preserve the value of the corporate 

debtor and manage the operations of such corporate debtor as a 

going concern, then the supply of such goods or services shall not 

be terminated, suspended or interrupted during the period of 

moratorium, except where such corporate debtor has not paid dues 

arising from such supply during the moratorium period or in such 

circumstances as may be specified.]". 

 

38. We are not convinced with the Liquidator's argument that purchaser's 

advance during CIRP can never be treated as an expense in the ambit of 

Section 5(13) of the Code.  

 
39. In this case, Liquidator has filed its Reply stating that the Appellant had 

filed Form 'G' relating to its claim on 03rd January 2020, and that there is no 

document on record showing that the transaction was authorised or approved 

by the IRP/RP. It is further stated that he is in the process of obtaining details 

of the transaction from Respondent No.3. If the Appellant is aggrieved by his 

Order, he must file an Appeal under Section 42 of the Code before the 

Adjudicating Authority. That by filing the present Appeal, the Appellant has 

jumped one forum which should not be permitted. 
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40. It is admitted fact that the Liquidator received the claim on 03rd January 

2020. Section 40(2) mandates the Liquidator to communicate its decision of 

admission or rejection of the claim to the Creditor and the Corporate Debtor 

within seven days of admission or rejection of the claim. Section 42 of the 

Code provides that a creditor may file an Appeal before the Adjudicating 

Authority against the Liquidator's decision to accept or reject the claim, within 

14 days from receipt of such decision. The Liquidator cannot simply sit on the 

claim without deciding the same one way or the other.  

 

41. In case of 2019 SCC OnLine NCLAT 785 M V Projects V Divya Jyoti 

Sponges Iron Pvt Ltd this Tribunal has held that: 

"25. In view of the aforesaid provision, if the Appellant has 

supplied the goods during the period of the 'Corporate Insolvency 

Resolution Process' to keep the Company as a going concern, it 

was the duty of the 'Resolution Professional' to include such cost 

towards 'Resolution Process Cost' for payment in favour of 

Appellant for non-inclusion of the same, it can be held that the 

'Resolution Plan' in question is in violation of Section 30(2)(a) of the 

'I&B Code'." 

 

42. In case of 2019 SCC OnLine NCLAT 146 MSTC Limited V Adhunik 

Metaliks Ltd this Tribunal has held: 

"17. The Appellant - 'MSTC Limited' was doing business with the 

'Adhunik Metaliks Ltd.'- ('Corporate Debtor') of facilitating the 

transactions of import and export of iron ore, coke, coal, etc. Before 

the Adjudicating Authority, the Appellant - 'MSTC Limited' 

contended that it had incurred expenses of Rs. 343.43 Crores for 

facilitating the procurement of raw materials during the 'Corporate 

Insolvency Resolution Process' period to keep the Company as a 

going concern. Out of such amount only Rs. 244.12 Crores has 
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been paid. The rest of the raw materials lying stored in the 

Company as on the date is of Rs. 99.31 Crores which were 

procured subsequent to Commencement Date (date of admission). 

 

18. It was further contended that the Appellant - 'MSTC Limited' 

had incurred additional expenses of Rs. 14.33 Crores and thereby 

the said Appellant made a claim of total sum of Rs. 113.64 Crores 

towards the 'Resolution Process Costs' and not towards claim as 

an 'Operational Creditor'. 

 

19. The 'Resolution Professional' disputed the claim and taken 

plea that 'MSTC Limited' is a facilitator and not a vendor or owner 

of raw materials, 'MSTC Limited' procure such materials from 

different vendors and supplies to the buyers. In the present case, 

'MSTC Limited' made available iron ore, coke etc., which are the 

key inputs in the production process of steel industry ('Corporate 

Debtor'). As per facility arrangement, the Appellant - 'MSTC 

Limited' pays the vendor directly against the supply of raw 

material to the 'Corporate Debtor'. So when every raw material is 

lifted from the possession of the 'MSTC Limited', the 'Corporate 

Debtor' is required to pay the amount only in respect of the 

materials lifted from the possession of the 'MSTC Limited'. 

 

20. It was submitted that 'MSTC Limited' as 'Operational 

Creditor' had submitted its claim for an amount of Rs. 172.15 

Crores along with proof of claim on 09th January, 2018. The 

'Resolution Professional' collated the claim and admitted a sum of 

Rs. 165.09 Crores payable as on the 'Insolvency Commencement 

Date'. The 'Corporate Debtor' was availing raw material 

procurement facility from 'MSTC Limited' from abroad. 

 

21. Further, according to the 'Resolution Professional' a sum of 

Rs. 165.09 Crores as on the 'Insolvency Commencement Date' less 

an amount of Rs. 18.5 Crores was disbursed to 'MSTC Limited', 

after which their pending claim stood at Rs. 146.59 Crores. In 
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order to ensure continued supply of goods (raw materials) through 

'MSTC Limited' an advance amount of Rs. 56.72 Crores out of the 

admitted claim of Rs. 146.59 Crores was made. Thereafter, 

amount as due was Rs. 108.36 Crores. 

 

22. It was further submitted that 'MSTC Limited' is demanding 

to treat their outstanding claims of Rs. 108.36 Crores which relates 

to supply made prior to the 'Insolvency Commencement Date'. It 

was submitted that the aforesaid amount of Rs. 108.36 Crores 

cannot be treated as 'Resolution Process Cost'. 

 

23. According to Appellant - 'MSTC Limited', whatever payment 

made by the 'Resolution Professional' has been appropriated 

towards the old dues. According to learned counsel, such 

appropriation can be made even during the moratorium period. 

 

24. Having heard learned counsel, we find that the 

Adjudicating Authority rightly held that Section 14 of the 

'I&B Code' will override any other provisions contrary to the 

same. Any amount due to the 'Operational Creditor' prior to 

the date of 'Corporate Insolvency Resolution Process' 

(Admission) cannot be appropriated during the moratorium 

period for the parties,  

 

25. In view of the aforesaid findings, we hold that no case has 

been made out by the 'MSTC Limited' to treat any amount as a 

'Resolution Cost'." 

 

43. It is important to mention that under Regulation 30 of The Insolvency 

and Bankruptcy Board of India (Liquidation Process Regulation, 2016) the 

Liquidator is duty-bound to verify the claim submitted, within 30 days from 

the last date of receipt of the claims. He may either admit or reject the claim, 

in whole or in part, as the case may be but cannot simply sit on it. We find 

that the Liquidator has failed to admit or reject the claim even after receiving 
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the claim on 03rd January 2020. Section 40 of the Insolvency and Bankruptcy 

Code, 2016 mandates the Liquidator to communicate his reasons for 

admission or rejection of claim within 7 days of such admission or rejection 

of claims. The liquidation process is a time-bound process. In the instant case, 

the Liquidator failed to adhere to his duties of accepting or rejecting the 

Appellant's claim as per given in schedule provided under the Code. 

Liquidator states that the records pertaining to the claims are not fully 

available with him. He has not the first-hand information of the transaction. 

He is in the process of obtaining the details of the transaction from the 

Respondent No. 3 for the purpose of responding to the detailed claim dated 

03rd January 2020. Liquidator further states that the instant case remedy lies 

before the Adjudicating Authority under Section 42 of the Code. When the 

Appellant filed an application before the Adjudicating Authority for issuing a 

direction to the Liquidator to decide the Appellant's claim, the Adjudicating 

Authority passed an order for considering the claim of the Appellant as per 

Rules. 

 

44. A perusal of Section 20 of IBC makes it clear that after the CIRP is 

initiated, the IRP/RP is required to manage the Corporate Debtor's operations 

as a going concern. Section 20(2) (e) gives power to the IRP (Subsequently RP) 

to take all actions as are necessary to keep the Corporate Debtor as a going 

concern. In such a process of managing the business operations of the 

Corporate Debtor, if advance payments for supply of goods is received, it 

cannot be treated as raising an interim finance. It is an advance for payment 

of goods which the Corporate Debtor as a going concern may be 
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manufacturing. The goods are either to be supplied, or the amount should be 

returned. If the goods are not supplied, the purchaser cannot be made to run 

for his money. If this approach as in the present matter is not changed, it will 

become difficult to keep the Corporate Debtors as a going concern. Such 

amount received as an advance payment for the supply of goods during the 

CIRP would have to be treated as CIRP costs. A perusal of the record of 

Company Appeal (AT) (Ins.) No. 191 of 2020 shows purchase contract dated 

24th August 2018 (Page 64) executed between the Appellant and Youth Star 

Vanijya Pvt. Ltd. which has an addendum (Page 67) dated 21st September 

2018. The addendum may be reproduced: 

 



 

Company Appeal (AT) (Insolvency) No. 190 & 191 of 2020                                                          40 of 42 

This date of 21st September 2018 is subsequent to the date of admission 

of the Application under Section 7 of IBC on 09th March 2018. Then, there is 

a document relating to the supply of a part of the goods to the extent of 

162.240 MT of Ferro Silicon Manganese, at Page 76 which is as under: 

 

 

There are rubber stamps with signature claiming to be authorised 

signatory of the Corporate Debtor on both the above documents. We have 
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already referred to the Transfer Memo and Proforma Invoice. Proforma Invoice 

also has the rubber stamp of the Corporate Debtor and signature purporting 

to be of authorised signatory which document is dated 24th September 2018. 

With such and other documents available on record, we are not ready to 

accept the Reply filed by the Liquidator as referred by us in Paragraph 39 

supra, that he is in the process of obtaining details of the transactions from 

Respondent No. 3. It will not be permissible for the Liquidator to state that he 

does not have the record. He has a duty to obtain informations from IRP/RP, 

and the IRP/RP would be duty-bound to give requisite informations to the 

Liquidator and on failure, the Liquidator will file report before the 

Adjudicating Authority and will have to refer the matter to IBBI. We find that 

the Respondent No. 3/RP, although served in these Appeals, preferred not to 

appear and not to respond to the Appeals. Such conduct by a responsible 

professional recognised under the IBC cannot be accepted. It is necessary for 

the IRP/RP to share all the information with the Liquidator. If the IRP/RP 

wants to state that the transactions were not authorised, an explanation may 

be necessary regarding how goods were exported from the Corporate Debtor; 

and how money was received without demur, as the Management was with 

IRP/RP during CIRP period. 

 

As in the present matter, the Liquidator failed to take a decision, one 

way or the other on the lame excuse that the Liquidator is in the process of 

obtaining details of transactions from Respondent No. 3 and now wants to 

claim that the Appellants have jumped forum, we feel it appropriate to give 

certain directions while disposing the present Appeal. 
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ORDER 

We direct the Respondent No. 3/RP to respond to the claims made in 

both these Appeals and supply all the necessary details and information 

relating to transactions impugned in these Appeals before the Liquidator 

within 15 days of the passing of this Judgment. The Liquidator will consider 

the response and obtain informations as above and as may be further 

necessary and admit or reject the claims of the Appellants recording reasons 

in terms of Section 40 of I&B Code within 30 days from the date of this 

Judgment. If the claims are rejected, the Liquidator will communicate the 

reason to the Appellants and not act on the rejections for 14 days in terms of 

Section 42 of I&B Code, to enable Appellants to move before the Adjudicating 

Authority. 

 

We make it clear that if the IRP/RP fails to file response and submit all 

the necessary information before the Liquidator within 15 days as directed 

above, the Liquidator will file report before the Adjudicating Authority and 

refer the matter to IBBI for taking suitable steps/actions in the matter. 

Registry to send the copy of this Judgment to the parties immediately. 

 

With the above observations, both the Appeals stand disposed. 

 
 

 [Justice A.I.S. Cheema] 

Member (Judicial) 
 

 [V. P. Singh] 
Member (Technical) 

NEW DELHI  
03 FEBRUARY, 2021 
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