IN THE NATIONAL COMPANY LAW APPELLATE TRIBUNAL

COMPANY APPELLATE JURISDICTION

COMPANY APPEAL (AT) No.137 OF 2017

(arising out of order dated order dated 7t March, 2017 passed
by the National Company Law Tribunal, New Delhi Bench, New Delhi
in Company Petition No. 16/147/2016).

In the matter of:

M/s. Cinepolis India Pvt Ltd. & Ors.
Vs

Registrar of Companies, ]
Delhi & Haryana, New De

Present: -

Vishwas Panjiar, Chartered

JUDGMENT.

SUDHANSU JYOTI MUKHOPADHAYA, J.

This appeal has been preferred by Appellants under Section
421 of the Companies Act, 2013 against impugned order dated 7tk

March, 2017 passed by the National Company Law Tribunal



(hereinafter referred to as Tribunal), New Delhi Benqh, New Delhi in

Company Petition No. 16/147/2016.

2. The Appellants failed to file its Annual Return for the financial
year ended 31st March 2013 within 60 days of holding the Annual

General Meeting resulting in non-compliance of statutory

requirement under Section (s) 92, 137 ,96 1 129 of the Companies

Act, 2013.

3. In view of the allégfed failur action under. section

92(5), 137 (3), 99 and 129 (7) of the Coimpanies Act, 2013 were
attracted, the Appeliants :

of the Compéﬁies Act, 2

4, Th ;j,;I‘,Ijibuna{ly dlsrmss

dated 7th March 2017 Wl : ervation and direction: -

“3. The pfovisions o ompanles Act, 2013 mandate that
offence which is punishable with imprisonment even in the
alternative of fine, should be dealt with by the Special Court
constituted for violation of the Companies Act. This
application is therefore being returned to the applicant to file
it before the proper forum ie., in the Special Court
constituted at Dwarka, New Delhi which is the Court of ASJ-
3.

4. The RoC may be zntzmated to ﬁle their report in the
concerned Court.”



5.

One of the ground taken by the Appellants to assail the

impugned order is that no case is pending against the company or its

officers before any Special Judge for punishment under any of the

-provisions as referred to above or for alleged violation of any

provision of the Companies Act.

6.

The question involved in this appe: whether the Tribunal

had jurisdiction to compound the offence

d 129 of the

is prescribed

any shall prepare a return
turn) in the prescribed form
containing the partzculars as th the close of the financial year

regarding—

(a)

to

(k)

(4) Every company shall file with the Registrar a copy of the annual
return, within sixty days from the date on which the annual general
meeting is held or where no annual general meeting is held in any year
within sixty days from the date on which the annual general meeting
should have been held ............

(5) If a company fails to file its annual return under sub-section (4),
before the expiry of the period specified under section 403  with
additional fees, the company shall be punishable with fine which shall
not be less than fifty thousand rupees but which may extend to five

der Section 441 for



lakhs rupees and every officer of the company who is in default shall be
punishable with imprisonment for a term which may extend to six
months or with fine which shall not be less than fifty thousand rupees
but which may extend to five lakh rupees, or with both.”

7. From the aforesaid sub-section (5), it is clear that while the
company is punishable with fine of not less than fifty thousand

fupees which may extend to five lakh s#upees, every officer of the

company who is in default is “punishable ‘imprisonment’ for a

than fifty thousand rupee.

or with both.”

8. ribed under

cluding consolidated financial -
the documents which are required to be
ments under this Act, duly adopted at
he company, shall be filed with the
y days of the date of annual general meeting

the annual ge
Registrar within

..................

(3) If a company fails to file the copy of the financial statements under
sub-section (1) or sub-section (2), as the case may be, before the expiry
of the period specified in section 403, the company shall be punishable
with fine of one thousand rupees for every day during which the failure
continues but which shall not be more than ten lakh rupees, and the
managing director and the Chief Financial Officer of the company, if
any, and, in the absence of the managing director and the Chief
Financial Officer, any other director who is charged by the Board with
the responsibility of complying with the provisions of this section, and,
in the absence of any such director, all the directors of the company,
shall be punishable with imprisonment for a term which may extend to



six months or with fine which shall not be less than one lakh rupees but
which may extend to five lakh rupees, or with both.”

9.  From the aforesaid sub-section (s) of Section 137, again it is
clear that while the company is punishable with fine of one thousand
rupees for every day during which the failure continues but which

shall not be more than ten lakh rupees but the Managing Director

more than 15 months and

there is a ga > of ho mg \ al General Meeting to that extent

between the earlier date an ' next, Section 99 prescribes the

following punishméﬁt?‘:’; .

“99, Punishment for default in complying with provisions
of sections 96 to 98.—If any default is made in holding a
meeting of the company in accordance with section 96 or section
97 or section 98 or in complying with any directions of the
Tribunal, the company and every officer of the company who is
in default shall be punishable with fine which may extend to one
lakh rupees and in the case of a continuing default, with a
further fine which may extend to five thousand rupees for every
day during which such default continues.”



11. From Section 99, it is clear that the company and every
officer of the company Who are in default are “punishable with fine
which may éxtent to one lakh rupees and in case of coﬂtinﬁing default,
witﬁ further fine which may extend to five thousand rupees for every
day during which such default continues.” No punishment of

imprisonment or imprisonment with fine has been prescribed

therein.

12. Similarly, for violation of Sec enal provision has

been prescribed under sub-section (7)

reads as follows: -

ements shall give

ffairs of the company or

standards notified under
rms as may be provided for

Schedule 1I:

XXKXX
XXXXX
(7) If a company contravenes the provisions of this section, the
managing director, the whole-time director in charge of finance, the
Chief Financial Officer or any other person charged by the Board with
the duty of complying with the requirements of this section and in the
absence of any of the officers mentioned above, all the directors shall
be punishable with imprisonment for a term which may extend to one

year or with fine which shall not be less than fifty thousand rupees
but which may extend to five lakh rupees, or with both.” '



From the aforesaid provision, it Wo_uld‘be evident that if
the ‘financial statement’ do not reflect the true and fair view of the
state of affairs of the company or do not comply With the ‘accounting
standafci’ as noﬁﬁed under Section 133 of the Companies Act, 2013,

are not filed in the prescribed form, the Managing Director, whole-

time Director in-charge ,of ﬁnance; CFO oraany other person charged

open to the Tribunal te.compound the offences under Section 96 by

imposing fine in terms of Section 99 of the Companies Act, 2013 and

for that no permission of Special Judge is required.

14. Section 441 while empowers the Tribunal to compound certain
offences, in fdllowing circumstances compounding can either be done

with the permission of the Special Court, in accordance with the



procedure laid down in the Act and/or in some cases there is a
prohibition to compound offences, as apparent from sub-section (1)

and (6) of Section 441 and quoted below: -

“441. Compounding of certain offences.— (1) Notwithstanding
anything contained in the Code of Criminal Procedure, 1973 (2 of
1974), any offence punishable under this Act (wWhether committed by
a company or any officer thereof) with fine only, may, either before
or after the institution of any prosecution, be compounded by— (a)
the Tribunal; or (b) where the maximum amount of fine which may -
be imposed for such offence does not exceed: akh rupees, by the
Regional Director or any officer authorised by the Central
Government, 220 on payment or credi ' '

that the sum so specz_ﬁed shall not,
maximum amount of the ﬁne whzch may b

to be paid_ or credzted

sub-section, th Yy of additional fee under
sub-section (2) of section 4 tken, into account: Provided
- sub-section by any
ounded if the investigation
or is pending under this

company or its officer sha
agaznst such company has

(6) Notwithstanding anything eontained in the Code of Criminal
Procedure, 1973 of 1974),— (a) any offence which is punishable
under this Act, with imprisonment or fine, or with zmprzsonment or
fine or with both, shall be compoundable with the pernusszon of the
Special Court, in accordance with the procedure laid down in that
Act for compounding of offences; 221 (b) any offence which is
punishable under this Act with imprisonment only or with
imprisonment and also with fine shall not be compoundable.

(7) No offence specified in this section shall be compounded except
under and in accordance with the provisions of this section.”



15. Prior to Section 441 of the Companies Act, 2013, Company
Law Board (now National Company Law Tribunal) was empowered
under Section 621A of the Companies Act, 1956 to compound certain

offences as stood at the relevant time which reads as follows:-

“621A. Composition of certain offences.- (1) Notwithstanding
anything contained in the Code of Criminal Procedure, 1973 (2 of 1974
), any offence punishable under this Act (v hether committed by a
company or any officer thereof), not being an ice punishable with
imprisonment only, or with imprisonment a 'so with fine, may,
either before or after the institution of any pro ion, be compounded
by- o
- {a) the Company Law Board; or
(b) where the maximum amount of fine which may be zmposed for such
offence does not exceed five thousand rupees, by the Regional
Director, on payment or credit, by the company or the officer, as the
case may be, to the Central Government of such sum as that Board or
the Regional Director, as the case may be, may specify: Provided that
the sum so specified shall not, in any case, exceed the maximum
amount of the. fine which may be imposed for the offence so
compounded: Provided further that in specifying the sum required to be
paid or credited for the compounding of an offence under this sub-
section, the sum, if any, paid by way of additional fee under sub-
section (2) of section 611 shall be taken into account.

..........................................

(6) Any officer or other employee of the company who fails to comply
with any order made by the Company Law Board or the Regional
Director under sub- section (5) shall be punishable with imprisonment
for a term which may extend to six months, or with fine not exceeding
five thousand rupees, or with both. .
(7) Notwithstanding anything contained in the Code of Criminal
Procedure, 1973 (2 of 1974 ),-

(a) any offence which is punishable under this Act with imprisonment
or with fine, or with both, shall be compoundable with the permission
of the Court, in accordance with the procedure laid down in that Act for
compounding of offences;

(b} any offence which is punishable under this Act with imprisonment
only or with imprisonment and also with fine shall not be
compoundable.”



16.

From the aforesaid provision it is clear that sub-section (6) of

Section 441 of the Companies Act, 2013 is para-materia same. No

change has been made therein.

17.

Similar provision fell for consideration before the Hon’ble

Supreme Court in “VLS Finance vs Union of India & Ors” (2013) SCC

]

: ‘Board and in
case, the minimum am f 1 ‘ imposed for such
offence doe wal Director on
payment

5 imprisonment only,
shable with fine and imprisonment,

e with fine or imprisonment or both.

7) of the Act provides for punishment with
imprisonment for which may extend to six months or with
fine or with both. Therefore, an accused charged with the offence
under Section 211(7) of the Act has not necessarily to be visited
with imprisonment or imprisonment and 12 Page 13 also fine but
can be let off by imposition of fine only. Therefore, the punishment
provided under Section 211(7) of the Act comes under category (v)
aforesaid. Section 621A (1) excludes such offences which are
punishable with imprisonment only or with imprisonment and also
with fine. As we have observed above, the nature of offence for
which the accused has been charged necessarily does not invite
imprisonment or imprisonment and also fine. Hence, we dre of the

12. Section

10

preme Court held -



opinion that the nature of the offence is such that it was posszble to
be compounded by the Company Law Board.

15. From the conspectus of what we have observed above, it is
more than clear that an offence committed by an accused under the
Act, not being an offence punishable with imprisonment only or
imprisonment and also with fine, is permissible to be compounded
by the Company Law Board either before or after the institution of
any prosecution. In view of sub-section (7) of Section 621A, the 15
Page 16 criminal court also possesses similar power to compound
an offence after institution of the prosecution.

16. Now the question is whether in tke aforesazd circumstances
the Company Law Board can compound offence punishable with
fine or imprisonment or both without permission. of the court. It is
pointed out that when the prosecutlon has been laid, it is the
criminal court which is in seisin of the matter and it is only the
magzstrate or the court: m seisin matter who ‘can accord

according to the learned counsel
seek permission of the court and it cann,

the. enactmg pai of th
ovemdzng effect c over the

nded under the provisions of
and the power to accord permission
is conferred. on the court pting those offences for which the
permission is not required. However, in view of the non-obstante
clause, the power of composition can be exercised by the court or
the Company Law Board. The legislature has conferred the same
power to the Company Law Board which can exercise its power
either before or after the institution of any prosecution whereas the
criminal court has no power to accord permission for composition of
an offence before the institution of the proceeding. The legislature in
its wisdom has not put the rider of prior permission of the court
before compounding the offence by the Company Law Board and in
case the contention of the appellant is accepted, same would
amount to addition of the words “with the 17 Page 18 prior
permission of the court” in the Act, which is not permissible.

the Code ¢ of Crzmzna‘ Pro

19.  From what we have observed above, we are of the opinion
that the power under sub-section (1) and 18 Page 19 sub-section (7)

11



of Section 621A are parallel powers to be exercised by the Company
Law Board or the authorities mentioned therein and prior
permission of Court is not necessary for compounding the offence,
when power of compounding is exercised by the Company Law
Board. . In view of what. we have observed above, the order
impugned does not require any interference by this Court.”

18: Thus we find that if an offence is punishable under the Act

with imprisonment only or with imprisonment and also with fine

w.of clause (b) of sub-

cannot be compounded by Tribunal in vi

section (6) of Section 441.

19.
‘with both”

permission of

find that apart from violation of
Section 96, wh lﬁunish:nent fine has been préscribed, for
violation of Section (s} 92, 137 and 129 of the Companies Act,
2013, alternative punishment of imprisonmenf 6r fine or
imprisbnment with fine, have been prescribed. In view of such

provision we hold that for offences under Section (s) 92, 137

and 129 etc., where alternative punishment of ﬁne has been

12



prescribed, apart from imprisonment, the Tribunal is
empowered to compound the offence only with the permissidn

of the Special Court.

21. The Appellants have speciﬁcallsr pleaded that no case for

alleged violation is under investigation or pending before any Special

Court. This fact has not been disp oy the Registrar of

the Tribunal to compeolind the offence where alternative punishment
of fine is prescribed in place of imprisonment and where no case is
pending before the Special Court. We further hold that the Tribunal
is also empowered to compound such offence A(S) under section (s) 92,
137 and 129 etc., where the alternative punishment of fine in place

of imprisonment has been prescribed even where case (s) are pending

13



before the Special Court, but in such cases, permission of the Special

Court is required to be obtained prior to compounding the offence.

22. In view of the position of law and facts of the case, we are of
the view that the Tribunal was not correct in returning the file to the
Appellants to move application before the Special Court constituted

at Dwarka, New Delhi nor it had jurisdicffgh»tg@d'rect the Registrar of

Companies to file their report in the concerned Special Court. In the

filed its reply but as noticed,
has not ‘dveméd\ thef t-no case has been lodged against the

Appellants before th Special Court and no investigation is pending:

24. The Registrar df?&Companies referred to the decision of this
Appellate Tribunal in “Subhinder Singh Prem vs UoF in C.A. (AT) No.
101 to 105 of 2017 wherein this Appellate Tribunal by order dated

17t May 2017 held :-

“Sub-section (1) of Section 621 prohibits compounding when
an offence punishable with imprisonment only or with

14



imprisonment also with fine. Where fine is alternative to the
imprisonment or where there are no provision of punishment
is well within the jurisdiction of the Tribunal to compound the
offence. Sub-section (6) of Section 621 A further makes it
clear that any offence which is punishable under Act with
imprisonment or with fine, or with both, the case is liable to
be compounded.”

25. The Register of Companies has requested this Appellate

Tribunal to pass appropriate order on merit of the case. However, as

no report has been submitted by the Reglstrar ff Compames as to

imposed on the compa

or Director of“CEO or off

26. . For the | reasons impugned order dated 7t

March 201’7 passed in C-., /2016 by the Tribunal is set

aside. The case is reml‘ ck to the Tribunal, New Delhi Bench,

to decide the quantu ﬂ,:of penalty as may be 1mposed on the company
and its officers like Managing Director, Director, CEO, CFO etc., for
alleged violation after calling for report from the Registrar of

Companies, Delhi & Haryana, New Delhi and notice to the parties.

27. The Appellants are directed to bring this Judgment to the

notice of the Tribunal with a request to implead the Registrar of

15



Companies, NCT of Delhi & Haryana, New Delhi, -if not yet
impleaded. The impugned order is set aside Vv'vith aforesaid
observations. However, in the facts ‘and circumstances, there shail

be no order as to cost.

(Mr. Balvinder Singh) (Justice S.

Mukhopadhaya)
Member (Technical) Chairperson

rson

NEW DELHI

29th August, 2017
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