IN T!!E NATIONAL COMPANY LAW APPELLATE TRIBUNAL
, COMPANY APPELLATE JURISDICTION ‘
,Com}"an  Appesl {(AT) (Insolvency} No. 44 of 2017

(atising out of Order dated 21t April 2017 passed by NCLT Mumhai
"Bench Mumbai in C.P.No. 69/ I&BP/ NCLTI MAH} 2017

;Neeikanth Townshxp and Constructlon R
: Vs.. : o TR

: ﬁiﬁaﬁinﬁas’tmcthre ngxéféegb Limxted . .ReSPO!!dent ‘

Present: For Appellants. Dr . K.Chaudhary Senmr Advocate
: “with Mr. Kush Chaturvedi, Ms. Anshula: Grover, Ms.
'-»Cha:tnka Pathi, Mr. Aman Uarma, Mr. Saket Mone and
- Mz, Himanshu Vij, Advocates.
~_For Respondents: Mr. Jaideep anta, Sr. Advocate thh '
Mr. Arif Doctor, Ms. Surekharaman and Anuj Sharma,
Advocates , : :

JUDGEMENT

‘ -:SUDHAHSU J'YOTI MUKHOPADHAYA J. ‘

Thls appeal hab been’ preferred by Appeilant/ Corparate Debtor agamst‘

order dated 2]{St Apm} 2017 passed by Learne _‘Adgudzcatmg Authomty,-.
'-_ (Natmnal Company Law "I‘nbunal), Mumbau Bench Mumbaz, in C P No )

69 ,!.I&,BP/NCLT/ MAH 1'201»’7 By the' 1mpugned- order Leamed' Adjudicatmg

- .Authonty entertamed the appl;caﬂon preferred by the Respondent Fmanmalf o

,Credito" under Sectwn 7 of the Insolvency &s Bankmptcy Code, 2016-
' (heremafter refer-red to as FT & B- Code’);_admxtted the apphcauan: :aﬁd‘- ‘ordered
_‘maratormm with further order to appomt an Insolvency Resoiutmn'

'Professmnai and passed consequentxal dlrections. o

2. Learned Counsel for the Appella.nt Corporate Debtor assaﬁed the' e

'"1mpugned order mamly on ti‘*e foliowmg grounds =




(i)  The apphcatmn filed by Respondent under Sectlon 71is defective.
: ,fa;nd",ﬁo'tégcémplet’e as it ,Was not acr;qmpaﬁying the documents,"as

mandated by sub-section (3) of Section 7 of the T & B Code’..

(i) The apphcatlon under aecnon 7 is time barred as the debt.

'cla_tmed related to the. years 201 1 2012 and 2013

. (iii) ‘i’I‘hat the ‘default of debt’ as ciaimed by Respondent has not been '

' adrmtted by the Corporate Debtor and
(iv)  That the Respondentis nota _‘Finanéiai .Creditof’;ibuit;an‘.:f;f-nvestor-.

| 3 3 o Learne& ~cdi.m-’sélv”fbr the "appellan.t ' subnﬁttéd that an 'applicatic')nf? by a
‘the documents prov1ded under sub %ect;on (8) of Sectxon 7 and none other,
.namely (a) a record of the defa.ult as. recorded w1th the mformatmn utxhty (b)

'Su_c-h other record or gv;dence of vd_e;fau}t a._s __jlxr___zayv;%ge{ speglﬁadﬁ»

4. The expression “such other record of ewdenceofdefauit” as may be
fspeéifiedf can only be such- record or ,ev'ideﬁCe as isSﬁéciﬁédfb& 'thé’insdkfehcy
--and Bankmptcy Boarci of India. (heremafter referred to as “the Board”} under.
sub~sect10n 2(!) of Sectlon 24(} of 1 8& B Code Rehance was also placed on: :
:deﬁmtmn of the ‘word “spemﬁed” as deﬁned under Sect:on 3(32) of the 9&B

' ~Code

5 Learned counsel for the appeliant placed rehance on declsmn of thlS

Appellate Tmbunai 1r1 “Smart Timing Steel Lzmzted Vs. Natwnai Steel & Agro‘

Industrzes Ltd.” ~ Company Appeal (A’I‘)(Ins } No 28 of ;?()17 to suggest that the;_‘

-provtsmn of sub- sectxon 3(a) of Sect:on ’7 1s mandator}



6. It was also submitted that it was the duty of the :}yns_‘qler;éncy and
_Bankwptcy» Board of India (In short “Board”) to specify Regulations and in
| absence of the same the proceeding under Section 7 of 1 &BCode’cannotbe _.

initiated.

7. - In 'supﬁdrt”ofithé Secbnd contentiéﬁ 'it‘fw;rsaéxibﬁmitted;iﬁat.z:he- time barred
~debt. cannot be enforced by ﬁhng an apphcanen ;for Corporate Insolvencyb
'Resolutxon Process The claim of the ‘Fmanmai Credxtor s comp}eteiy time '
barred as the debenture certxﬁcates were due for reciemptlon as far back asin
the years 2011, 2012 and 2013 respectlve}y Consequently, the apphcation,

‘ -ﬁled by the ‘Fmanmal Credxtor in the year 2017 zs hopelessly ume barred

- 8 v';I\t' WaS_:j next Sﬁbzﬁitted*.tha_f the respondent doesnotcomewnhmthe
‘meaning of '“Fi‘nancial Créditbf” .as deﬁﬁed.ifzx. gﬁb-—séc{iqri (7) readmth ,subb;"»
section (8) of Section 5 of the 1 & B code’. » No financial debt’ is owed to the

:‘Respondent

‘9. Counsel for the Appellant further submitted that ‘Debenture Certificates’

forming basis of claim of the 'Resppﬁaemxanrﬁa;. fanmm nthedefinmon of
"‘finéﬁcial. debt’ as lii;ovidedi under "’sﬁb~se¢tidﬁ 8) df SectzonSofthe‘I & B
' :;.Code A plam readmg of the deﬁnmon of i nancml debt’ makes 1t apparent,
that 1t is the debt Wthh is only if dlsbursed agamst the cons1derat10n for time
'va!ue of money ‘Therefore, there has to be. a consmieratmn ﬂomng fmm the
':-advance of money which is’ at par w1th the tlme value ef money Smce the‘

‘debenture certxﬁcates 1ssued t6 the Responﬁen“t were -carrymg zere mterest»

_and another was. carrymg only. one percent 1nterest the same were not 1ssued'
; agamst conmderatxon ;fo-r _-t_1me. vaiu.e o_f' money_,”as envxsaged undcr subese'gtlon' '

(8) of Section 5. The debenture certificates were purchased by Respondent only



by way of an investment, and de not come within the meaning of financial
10 “ Learned Counsei for the appellant also’ piaced rehance on deﬁmtxon of

“debt” as deﬁned under sub~seotzon 1 1} of Sectlon 3 of the 1 & B Code It was

further contended that there is pendency of proceedmgs between the part:tes

as ‘the -‘Fmancxal Credxtor has ah'eady mvoked_: arbitratxon agamst the

‘Corporate Debtor’ /for .the same _c,-ause of.~acﬂon -wh-rx_ehg_s anadrmtted fac,t.

11, In ‘replyv ‘Leartied Counsel appeanngonbehaif of the v-ree.p:o"‘ride‘njt_'
-'suiorniited" t:hat «ih\ai‘)’sehce of the Regulations framed by the Board, the 'é’tafﬁtes{
(I & B Code) cannot be- ‘made meffectwe, havmg oome mto force qmce 15‘*‘,
:December 2016 Rehance was: also placed on Insolvency and Bankruptcy
'-(Adjudlcatmg Authonty Ruiles, 2016) (herem&ter referred to as Adjudlcatory
Ruies), framed. by the Central Governmenp, _uﬂder*:_seenon' 239 of;t’h_e 1 & B |

_C"ode"_;

vgsolvency and Bankruptoy Board of Indza (Insoivency Resolution Process.,_
for Corporate Persons} Regulattons 2016 {heremaiter referred to ‘Corporate.

Pex son’) Reguiatxon 2016..

13.  'The question to be determmed is whether m__absence of record of default: _

as recorded with. the mformatzon utxhty or an’y other record or eV1dence of
default” spemﬁed by the Board, an appheaﬁon\&n;der'i&eoﬁjon 7 .'1‘s_;mamtéma'bte;

“or not?’



14.  Process of initiation of Insolvency Resclution process by ‘a financial =
crecﬁztorfis prékx"iaed in-Section 7 of the I & B ‘Code; As per sub-‘séction ‘(1%) of
“¢creditor before.- the Adjudlcatmg..Authonty is'when a defa;u:ltz..cm: -.r-e-spec-t of any- :
-ﬁnanaal debt has occurred Sub secnon (2) of Sectxon ’7 prowdes that the

“‘ﬁnanmal credxtor shali make an apphcauon m prescnbed form and manner

and with prescnbed documents, mcludmg record of the default” recorded wrch
v ;,t-he; information utxh_ty or '-s,uch other xfec'o_rd or ;evxdeace‘. of vdefaul_p as may be

specified”

15 '?Qnéé the 'appIiCation' is filed by the ‘Fiﬁa«n'cia{ 'Credi-t‘or’- “with tﬁe’_'
Adjudlcatmg Authorxty, the. Adjudlcatmg Authonty, thhm 14 days of the‘
rece1pt of the apphcanon under sub—sectlon {2) of Sectlon 8 requlred to'

-ascertaln the exr_s-tence of defaul_t 'f,rom,the; rg:c,o:ds_. afan ‘;;nfqrmanon_ utthty or.

on the basis of other evidence furnished by the‘fmancmlcredltor’undersub~

section (3)(a) of Section 7.

16. ‘Financial Creditor’ along with the application required to be furnished
’iﬁfbr_rh-aﬁon and other facts as. prescribed under :Sﬂb*ﬁeCﬁQﬁE (3) ofSectxon 7.
Wh,ere the Ad}fudfiééting Author‘i’tjv is sé’ti»sﬁed?’that av‘c‘iefault:’haéz occurred and
proceedmgs pendmg against the proposed resolunon professmnal 1t caﬁ admit .

such apphcatlon and in case the apphcauon 1s mcomplete, rcquxred to prowde

7 days time to’ complete the record and on faﬂure is to d1smxss the apphcatmn .

17. The aforesaxd facts are to be consadered fmm the procedure for mltlatmn.
-of corporate msolvenc:y resolutxon process by fi nanmal credztor as mandated'

‘.u_nder Section 7 of 918 B CQ_dc -,,;and'quoted below: =



~ “7. (1) A financial creditor either by itself or jointly with other
ﬁnanczal credztors may file a’ﬁ application. for ihitiating.‘cmpbfaié
' '.{insbivvencyv'-fesQlution : process‘» against a corporatedebtorbefore
the Adjudicating Authority when a défaa‘z: has occurred.
Explanatzon =For the purposes of thzs sub~sectwn, a default:
, includes a default in respect of a f nanczal debt ewed not only to

‘the applicant financial creditor but to any otheriff,f:

nczal credztor
of the corporate debtor |
A2) The financzal creditor shall make an: applzﬂatzon under sub- :
sectzon ( 1)i m such form and’ manner and. accompamed with such “
'lfe,ef as may be prescribed. | | |
| (3) The financial creditor shall,along with the application
() record of the defauzweaordéd with mé mfamanon aﬁzizy'af.‘
.such other record or evzdence of default as may be spectﬁed
;{b) the name of the. resolutwn professwnal proposed to act as -
an intetim resolutton professzonal‘ 'and -
. (c} any other mformatton as may be specy?ed by the Board
(4) The Ad;udzcatmg Authonty shall wtthm fourteen days of thex
recezpt of the. applzcatzon under sub-sectzon (2}, ascertam the
on the b_aszs of other evidence ﬁzmzshed by theﬁnanaalcredztor
under sub~sectzon (3). o |
(5) Where the Adjudicating Authonty is sat:sﬁed tlwt—-—— i
(a) a default has occurred and the applzcatzon under sub- :

section (2} is _co_mplete,, and - there is no dzsczplmary,



proceedings pending against the proposed  resolution
professzonal, it may, by "Qriiér,_~ admit .suc}i applzcat:on, 67{' |
(b)default hasnot occurred or the applzcatzon under: sub--
sectwn 2) is mcomplete or any dzscz_pimary prooeedmg is
pen&ing against the pﬁropo‘s‘ed féédiufidﬁ professwnal, 1tmay, \
by order, reject such applzcatzon S
‘Provzded that the Adjudicating Authonty shall‘ before rejectmg
the applzcatzon under clause (b) of sub—sectwn (5), gwe a notzce
to the appl;cant. to rect_zfy : thedefectm hm'appllqaﬁzqzl"=;vlthln :
seven days of réceiptv ofsuch notzce ' from the Adjudzcatmg
: Authonty E '
(6) The corporate insolvency ,‘_‘resol?,:t:tiqn; prccéss, shaltcommence .
) from fthe..dafé‘ of admission of theapplzcatwn under sub-sectton
_ (5). . . S
‘( 7) The Adjudzcatmg Authonty shall commumeate—-a—_ '

(o) the order under clause (a} of sub»sectwn (5} to tfze, 'cmczal' 3
-creditor a__nd the corporate d_e_b_tor,f .
{b) the order under clause (b} of éu'bésec*ion :{S‘}'tb :the ﬁnancial :
' apphcatzon;,- _as--vthe :c;i_a_s;‘e may be. £
18. It is well vsettféd that rules of '-pfoceanfe-emi to be construed not to

fmstrate or obstruct the process of adjudicat;ld:{]uﬁdéf* the substantwe

;pmmsxon_s of ..iawj- A procedural provxsmn cannat ovemde or affect the,

substantive :Obligation of ‘the fadjudlcatmg: authdnty to. /deaii ‘-Wlth*apphcatmns,
under Section 7 merely on the. ground that Board has not stzpulated or framed

Regulatlons with regard . to. sub~sect10n 3(a) of Sect:on e The language of



Section 240, whereby Board have been empowered to frame regulations is clear
that the said regulation should be consistent with the 1 & B’ Code and the

rules made thereunder 'vby the Central Governmerit.

19 In exercise of power conférfe’d bySectzon 239 read Wlthsectlons'?, 8, 9
and 10 of the 1 & B code, the Central ébs}émmeﬁ-t "fré:med ’the?rules-- known as
: “insolvency & Bankruptcy {Apphcatlon to Ad_]udicaung Authonty) Rules, 2016
(heremafter referred to as ‘Adjudxcatmg Authonty Rules, 2016) As per Rule

41 a ‘Fmanmal Credztor reqmrcd to apply xtseif or jomﬁy in an apphcatmn

,under Sectmn 7 m terms of Form—l attached thereto. Part V of Form-l deals -

| Wlth .fp_artlt_:ularsi of ‘Financial Debt’ (documents, record and evidence of d'efault), .
‘as quoted below: - '

“ PART v

PAR'I?CULARS OF FIM&NCIAL DEBT [ .DOCUMEM‘S, -
RECORDS AND EVIDENCE OF .B.EI‘A ?ILZI_‘I ”

1. PARTICULARS OF SECURITYHELD IF ANY THE DATE OF ITS' -
'CREATION, ITS ESTIMATED VALUE ‘AS PER THE CREDITOR.
ATTACH A COFY OF A CERTIFICATE OF REGISTRATION OF -
CHARGE ISSUED BY THE REGISTRAR OF COMPANIES {IF
' THE CORPORATE DEBTOR ISA COMPAN Y) '

2. PARTICU ARS OF AN ORDER OF A COURT TR!BUNAL OR:,
ARBITRAL PANEL ADJUDICATING ON THE DEFAULT IF ANY :
{ATTACH A COPY OF THE ORDER}

RECORD OF DEFAULT WITH THE INFORMATION UTHJTY H“'
ANY (ATTACH A COPY OF SUCH RECORD} s

4. DETAILS OF SUCCESSION - CERTIFICATE OR PR@EATE OFA
WILL, OR LETTER OF ADMINISTRATION; OR COURT DECREE
(AS MAY BE APPLICABLE), UNDER THE INDIAN'S _C‘CESSION
ACT 1 925 {100F 1 925) (ATTACH A COPY) '

5. THE LATEST AND COMPLETE COPY OF THE FmANcmL‘
CONTRACT REFLECTING ALL AMENDMENTS AND WAIVERS
TO DATE (ATTACH A COPY)



6. A RECORD OF DEFAULT AS AVAILABLE WITH ANY CREDIT“
‘ INFORMATION COMPAN Y (ATTACH A (’OPY]

7. CopIEs OF ENTIRES IN A BANKERS BOOK IN ACCORDANCE; e
' WITH THE BANKERS BOOKS EVIDENCE ACT, 1891 (18 OF
1891 )

8. LIST OF . OTHER DOC{/MENTS A?TACHED m ';THIS.
APPLICATION IN ORDER TO PROVE THE EXISTENCE -
v OPERATIONAL DEBT AND THE AMOUNTIN BE ,AJLT”

'20. The rules framed by the Central Government under Section 239 haszilng

-'Prés‘éribed» i:’he?:aocﬁments’, vecord 'a"nd»ei%idehcévl of defaui% as noticed above, we

.hold that m absence of regulauon framed by the Board relatmg to record of
default recorded wzth the mformatmn unhty or other record of ev1dence of

d:efault 'spec1fied “the documen'ts”,' record’ and evxdence of default’ prescnbed»-

at Part V of Form-l of t}ve Adgudlcatory Rules 20 16 wﬁl hold good to decxde»-

‘the »,d_efault of debt for the purpose of Sect__m__n_.'? of the'fi &B Code«.

21. We further hold that the ‘Regulatxons framed by the Board’ bemg subject_
to the prowsxons of ‘I &B Code and rules framed by the Central Govemment :
" 'under Sectxon 239 ‘Part v ox Form ~ 1’ of Adjudlcatmg Authonty Rules, 2016 |
,ered by Central Govemmem relatmg to ‘documents’ record’ énd ewdence

~of default’ wﬂl ovemde tne regulauons, 1f framed by the Board and if

rmconsxstent with the Rule. chever 11: is always open to Board to prescnbe
' addltlonal records in support of defau}t ef debt such as records of defauit |
recorded with the mformatmn utxhty or such other record or ev1dence of default

in -addzt,lonv to the_, records as‘_r_n'ent;o_neci in PartV .o‘f: Fom—l; =
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5,2.2\:.; At thls stage, it is. pertment to note that t‘he Board has also fra.med"
"Z‘Insolvency Resolutzon Process for Corporate Persons, Regulatxons, 2016‘

v-'(‘Corporate Persons Regulatwn for short) It has. come mto force“- smcef;:'

Nouﬁcatlon dated 30t November 2016 was 1ssued Regulamen 8 of ‘Corporate‘

Persons Regulatzon 20 16 relate to cla,lms by ‘Fman aI» Creditor Regulatlon

1 1{2;}: relates to vc&;stence of _d,eb_t.,due “to Finand % itor’, whxch is to be

“proved on the basis documents mentioned therein and quoted below: -

g, Claims by financial creditors .

debtor shall submzt proof of clazm to the mterzm resolutzonf

professzonal in electromc form m Form C of the Schedule

Provided that such person may submzt supplementary\»_.
documents or. clanﬁcatzons 1n support of the clazm before the

constztutwn of the commzttee

 proved on the basis of -

(@) the records available with an information utility, if any;

b) other relevant documents, including ~

() @ financial contract supported by fina statements
as evidence of the debt;
, {zz} arecord emdencmg that the amounts commztted by the

ﬁnanczal credztar to- the corporate debtor under a fac:lzty;- .

. has been drawn by the corporate debtor



1
(i) ﬁnanczal statements showing -,ihqt» the debthas not
beenrepazd s R S
(;v)anorder of a court ortﬂbunal thathas adjudzcated
‘upon tﬁe_nqn-paymér:it?qf adebt, zf any.” |
28, Form e attached to the Regulatmn relates toproof “of claxm of

‘Financial Creditor’ whereunder at Serial No. 10, the ‘Financial Creditor’ is

supposed to refer the list of documents in proof of claim in order to prove the

“existence and non-payment of claim dues to the ‘Operatxonal Creditor’.

- Ihgréforc,, ‘_.»:the::s.'tand.of the .éf)pe‘llant that the BOOard' has ;h‘ot framed any ‘
Regulations, relating to clause (a) of sub-section (3) of Section 7, cannot be

k accept_éd}

24, The next ground taken on behalf of the appellant is that the claxm of the

respondent is barred by hmltatxon, as the Deben; s were matured between_' :

the year 2011 - 2013 is not based on Law -“Théfé"i rxﬁthmg"‘b’n the record th‘at: |
.L1m1tat10n Act, 2013 is apphcable to I & B Code Leamed Ceunsel for thev .
appellant also faﬂed to lay hand on-any of the provzsaon of I & B Code to suggest o
- tha,ttheLaw ;Qf_,:le}tatlog Act, 1963 1s»kappi_1cabie,. The{ & .,,B;Code, 2() 1-6 .151. not;:
v an Act for 'fé’éox?éryvof rnonLey' » claim it relates to mxtxatmn of Corporate

"Insolvency Resolutmn Process If there is a debt w;hlch mcludes mterest and"

| 'there s defauit of debt and havmg contmuous course of actlon, the argument- :
ghat- the cl_a;m. of _money by Respondent is barred by :I;x'rmtatmn _;;gnngt, be

‘accepted.

25. Next questlon arises is whether the respondent come w1thm the meamng &

of ‘Fmanc:1al Credltor or not.
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26, For determmatxon of the aforesald issue, 1t is: deswable to notice meaning
\of ‘Fmancnal Credxtor as deﬁned in subusection ('7 ) ‘of Section 5 of ‘I & B Code’ 5

~and ,quoted hereun’d‘er: -

“7) 'ﬁnanaal creditor” means any person to whom a f nanczal
debt i is owed and mcludes a person to whom such debt has been

legally asszgned or transferred to”

27. ‘Fmanmal Debt’ means a debt along Wlth mterest, 1f any, whlch is -
: vdisbursed ‘against the consideration of t1me value and money as deﬁned in. sub~
se-__c_:t;on, 8) pf.S.ectmn 5,, as ,qu’oted below: -

 “Sec.5. Definitions - In this Part, unless the context

- otherwise requires, -~

(8} "financial debt” means.a debt aZanngthznterest if any,

which is disbursed against the consideration for the time
value of money and includes—
- {a) money borrowed against the payment of interest;
(b) any amount raised by ‘,acceﬁfaﬂcé under any
acceptance  credit facility or its de-materialised

equivalent;

(c) any amount razsed pursuant to any note purchase“

faczlzty or the issue of bonds, note§ debentures, loan

stock or jjany szmzlar mstrument-; =



(_d)b_'the-vamou-nt of any liability in respect of anylease or
hire purchase contract which is deemed as a finance or
capital lease under the indian A@ounting iStan'ddrds or

such other accounting standards as may be préséﬁbed,ﬁ_

(é) receivables sold or discounted other than any

receivables sold on nonrecourse basis;

{f) any amount raised under 'dny other’ tfdﬁs@c‘ﬁoﬂ;
‘inclu'ding'_ any forward sale or pi;.rchaser agreement,

* having the commercial éffééi of a borrowing;

'(g) any derwatwe transactzon entered mto n connectzon,
wzth protectzon against or beneﬁt from fluctuation in any'
rate or pnce and for calculatzng the value of any

'denvatwe transactwn, only the marke; value of such, .

transactwn sh‘all bevtaken_mtjo ag¢ou,nig_-1'

(h) any counter~zndemnzty obltgatzon in respect of a
.guarantee, zndemmty, borzd documentary letter of credzt.
or any other ’.znstrument issued ;by a bank or ﬁn'ari‘ctal
institution;
(z) the amount of any. lzabzizty in respect of any of the- ’
-guarantee or zndemmty for cmy of the ztems referred toin
subeclauses {a) to (W) of -_thzs ciause.-, :
28.  Clause (c) of sub-section (8) of Section 5 deals with any amount raised

pursuant to any note purchase facility or the issue of bonds, notes,

-debentures, loan stock or any similar instrument.
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29. From the jéforesaia pro:vi-s;ion We find that the .debérl?tufeskcbrﬁe ‘within

fthe:i‘meanmg of ‘Fmancxal Debt’ as deﬁned in: Clause {c) of sub~sect10n (8) of

P Sectlon 5.
- 30. "?Jebt? is defined in sub-section (11) of Section 3 means:

“(11) "debt" means a liability or obligation in respect of

a claim whick is due from any pers*argg 1 includes d

ﬁnanczal debt and: operatzonal de bt” _

31. Itis adrmtted that the: appellant IS de’oenture holder The Respondentav
":‘Corporate Debtcr also pleaded that the appellant is Investor From thel
“:f@relevant facts as we notmed above, we l'md that the Respondent— ‘Corporate.‘
' Debtor has a hablhty ancl obhgat:on in respect of amount Whlch 1s due to the-
debenture holder from the ‘Corporate Debtor mcludmg ‘Fmancml Debt’ i. € the'

'-amount due on matunty pf : .debentures-.. :

32. 'The ‘default’ means non—payment of debt as d_ ﬁned m sub~seetlon 12 of ,

_Sectlon 3, as below -

= "( 1 2) "default" 'means non«payment of debt when whole

part or. mstalment of the amount of debt has

become due and payable and rs not repazd by the debtor ‘

v,or the corporate debtor, as the case may be | _ _
33 “The fact as pleaded and not d;tsputed by Respondent = ‘Cerporate Debtor
that the ‘debenture holder’ (Appellant) and amount matured in. the year 201 1 .
;2012 and 2013 has not been. pald Thus, we ﬁnd e e*e is a default as deﬁned

under sectlon 3(12) of the I & B Code
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The "COrporate ‘Debtor' had a ‘1ila‘bﬂ'ity- andvo'migatioﬁriﬁvreépéctﬁ-.‘of cxaim- .

ic}ause»(c) -vof.:sub—sec:tion' (%8): of: Sectmn 5. As per the agreement the 'same-was:'{'_'

"habie to be paxd from the date of maturxty along wath mterest 1f any a_nd the‘

same havmg not paid, the default of debt 1s appa'" nt.

34, “This apart 'w{:’ﬁn_d that the amountofdebtandmterest as shown by

appellant was to be disbursed against consideration for time value of the
“money. Therefore, it cannot be stated that debentuires on maturity do not come
within thepurv:ewof amount payabléfaga‘iﬁst the i:o[n‘sideraiiqnﬁ for the time

valueofthemoney ki
35 In the aforesatd background,the Learned AdgudmatmgAuthOntyhavmg |
: .-aamitted}the:appﬁcation under Section 7theapphcatlonbemgcomp}ete no.

_interference is called for.

36. In absence of any merit theappealisdlsmi ed However, in the facts.

and‘circumStaﬁccé; there 's'ha'liz be no order as tocost )
ﬁ(BalVinder Smgh) o {Justzce 8.J. Mukhopadhaya)
;Member (Techmcal) S Chaxrperson ’
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™™ August; 2017



