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JUDGMENT

(2274 March, 2021)

KANTHI NARAHARI, MEMBER (TECHNICAL)

Preamble:

The present appeal arises against the order dated 27th
November, 2020 passed by the National Company Law Tribunal,
Jaipur Bench, Jaipur (in short NCLT) in [.A. No. 385 of 2020 in

Company Petition No. 163 of 2020 and 164 of 2020.

Brief Facts:

2. Learned Senior Counsel appearing for the Appellants submitted
that the learned NCLT did not consider their plea seeking restraining
the Respondents from holding Annual General Meeting (in short AGM)
of the Company scheduled to be held on 01.12.2020 wherein the

Appellants’ removal from the Board of Directors has been proposed.

3. Learned NCLT did not stay the AGM scheduled to be held on
01.02.2020. However, the learned NCLT passed order at para- 10 as

under:



“10. All the decisions taken in the Board Meeting
dated 07.11.2020 and the decisions, if any to be taken
in the Annual General Meeting, scheduled to be held
on 01.12.2020 and all the consequential actions
thereto, are subject to the outcome of the above referred
CPs. Both the parties shall maintain status quo till the
next date of hearing. List both the CPs along with CAs

therein for final disposal on 18.12.2020.”

4. Aggrieved by the order of learned NCLT, the Appellants preferred

the present appeal.

S. Learned Senior Counsel for the Appellants submits that the
Respondent No. 1-Company was incorporated to take over the
business of the Partnership Firm and the Appellants and Respondent
Nos. 3 to S were running the business as a Partnership Firm and the
Appellants were responsible for the phenomenal growth and expansion
of the Business. Thus, Respondent No. 1 Company was incorporated
to take over the business of Partnership firm. While, so, the
Respondent No. 2 purchased 35% shareholding of the Respondent No.
1 Company and the Respondents systematically ousted the Appellants
from the management and day to day affairs of the Respondent No. 1
Company with the sole ulterior motive of throwing the Appellants out

of the Respondent No. 1 Company. Respondent Nos. 2 to 7 committed



gross irregularities by controlling Respondent No. 1 Company
spending funds, syphoning of monies under the guise of CSR
expenditure etc. The Appellants own 13% of shares each in
Respondent No. 1 Company aggregating to 26% and being
promotors/Directors on its Board, approached the Hon’ble NCLT by
filing Company Petition No. 164 of 2020 under Sections 241 and 242
of the Companies Act, 2013 alleging oppressive acts of Respondents in
the affairs of the Respondent No. 1 Company. While so, the 3rd
Respondent also filed Company Petition under Sections 241 and 242
of the Companies Act, 2013 before the Hon’ble NCLT. On 16.11.2020
the Respondent No. 5 issued two Special Notices purportedly under
Sections 115 and 169 of the Companies Act, 2013 proposing
resolutions to be included in the ensuing AGM scheduled to be held
on 01.12.2020 for removal of the Appellants as Directors from the
Board of the Respondent No. 1 Company. The said notices were
forwarded to the Appellants by Respondent No. 8 calling upon the
Appellants to submit their respective representations to such proposed
resolutions. The Appellants also received Addendum Notices dated
18.11.2020 where under the proposed resolutions for removal of the
Appellants had been added as Item Nos. 3 & 4 respectively to the
agenda for the said AGM. Aggrieved by the proposed resolutions, the
Appellants filed I.A. No. 385 of 2020 dated 19.11.2020 before the
Hon’ble NCLT and the Hon’ble NCLT, after hearing the Application

passed the impugned order dated 27.11.2020.



0. Learned Senior Counsel for the Appellants submitted that the
Hon’ble NCLT ignored the critical and urgent facts which were brought
to the notice of the Hon’ble NCLT that despite the Appellants being
Promotors/Directors of the Respondent No. 1 Company since its
inception, the Controlling Respondents without giving an opportunity
of being heard, removed the Appellants as Director (Finance) and
Director (Operation) respectively in Respondent No. 1 Company.
Further, the Respondents created false records and ousted the
Appellants from the management and day to day affairs of the
Respondent No. 1 Company and created a complete information block
including blocking the access to the Appellants’ own official e-mail
account etc. Learned Senior Counsel for the Appellants further
submitted that the learned NCLT failed to appreciate that the interim
reliefs prayed by the Appellants to restrain the Respondents from
holding the AGM on 01.12.2020 or removing the Appellants as
Directors of the Respondent no. 1 Company. However, the learned
NCLT passed an order of status quo as state supra. The interim reliefs
prayed for by the Appellants were all for the purposes of maintaining
the financial health of the Company, maintaining the goodwill and
reputation of the Company and ensuring the accountability between
the Members/Directors of the Company. The Respondents have
misinterpreted and misused the impugned order and committed
contemptuous acts such as shifting of the Corporate Office of the
Company and denying inspection of the documents of the Appellants

in their capacity as Promotors, Directors and shareholders of the



Company. Despite the status quo order, the Respondents removed the
Appellants from the Board of Respondent No. 1 Company and
committed contemptuous acts. Therefore, the Appellants have filed
Contempt Application being C.A. No. 02 of 2021 before the Hon’ble

NCLT for appropriate directions against the Respondents.

7. Learned Senior Counsel for the Appellants submitted that the
present Appeal is without prejudice to the Contempt Application filed
by the Appellants before the Hon’ble NCLT. In view of the above
reasons, learned Senior Counsel prayed this Bench to set aside the
purported illegal termination of the employment of the Appellants and
sought directions to the Respondents to forthwith restore all rights,
benefits, entitlements etc. The Appellants also prayed various interim

reliefs in the Appeal.

8. Learned Senior Counsel appearing for the Respondents
submitted that the Appeal is without any merit and liable to be

dismissed at threshold.

9. It is submitted that the Hon’ble NCLT granted status quo order
by way of impugned order dated 27.11.2020 and the Hon’ble NCLT
posted the Company Petitions along with Company Applications for
final disposal on 18.12.2020. Therefore, the learned Senior Counsel
submitted that the Appellants instead of prosecuting the Company
Petitions and the Application before the Hon’ble NCLT, approached

this Appellate Tribunal without completely exhausting their remedies



available to them. Learned Senior Counsel for the Respondents
submitted that the 374 Respondent filed Company Petition being C.P.
No. 163 of 2020 before the Hon’ble NCLT, Jaipur Bench, Jaipur
alleging various acts of oppression and mismanagement committed by
the Appellants in the Respondent No. 1 Company and sought various
interim and final reliefs therein. The Respondents have taken a
decision to remove the Appellants in accordance with law. They have
not violated any law and therefore, the action of the Respondents are

in accordance with law.

10. In view of the above submission, learned Senior Counsel for the
Respondents prayed this Tribunal to dismiss the Appeal having devoid

of merits.

11. Heard learned Senior Counsel appearing for the respective
parties. The appeal is heard at the admission stage and therefore, there
is no occasion to direct the Respondents to file their Replies/Counter
Affidavits in this matter. The appeal is heard on merits and is being

disposed as under.

12. The Appellants filed Company Petition being C.P. No. 164 of
2020 before the learned NCLT Jaipur Bench, Jaipur arraying the
Company and other Respondents as party to the Company Petition.
The Appellants have filed the Company Petition by invoking Sections

241 and 242 of the Companies Act, 2013 alleging certain acts of



oppression and mismanagement committed by the Respondents

therein and sought various main and interim reliefs.

13. The main relief sought in the Company Petition is at page 212 of
Volume-1 of the Appeal Paper Book and the interim reliefs are sought

at page 215 of the Appeal Paper Book.

14. From the perusal of the interim reliefs in the main petition, it is
evident that the Appellants sought interim reliefs viz, stay the proposed
Board meeting scheduled to be held on 07.11.2020, stay the operation
of any purported resolutions passed in the Boarding Meeting of
07.11.2020, stay the operation of any purported termination and
sought an order directing the Respondents to forthwith restore all
rights, benefits and entitlements etc. and mainly sought a direction to
reinstate the Appellants/Petitioners as Head of Finance and Head of
Operations of the Respondent No. 1 Company respectively. The
Appellants also sought various other interim reliefs in the main
petition. The Appellants moved I[.A. No. 385 of 2020 interalia praying
the Hon’ble Tribunal to stay purported Board Meeting dated
07.11.2020, stay the AGM of the Respondent No. 1 Company
scheduled to be held on 01.12.2020, stay the Special Notice dated
16.11.2020, appoint independent Chairman/Administrator to take
charge and look after the affairs of the Respondent No. 1 Company and

supercede the Board of Respondent No. 1 Company etc.



15. The Appellants also sought similar reliefs in this Appeal at page
70 of the Appeal Paper Book, namely to stay the proposed Board
Meeting of the Respondent No. 1 Company scheduled to be held on
07.11.2020, stay the effect and operation of any purported resolution
passed at the Board Meeting dated 07.11.2020, pass an order directing
the Respondents to forthwith restore all rights, benefits and
entitlements etc., reinstate the Appellants as Head of Finance and
Head of Operations of Respondent No. 1 Company, appoint an
independent Chairman/Administrator to take charge of the affairs of

the Respondent No. 1 Company etc.

16. From the careful perusal of the interim reliefs sought by the
Appellants in the Company Petition being C.P. No. 164 of 2020 at page
215 and in the present Appeal at page -70 of the Appeal Paper Book
are ditto. Further, the Appellants also sought similar reliefs in I.A. No.
385 of 2020. However, we are not going into the merits of the case
since the learned NCLT posted the Company Petitions filed by the
Appellants and 3 Respondent being C.P. No. 164/2020 and
163/2020 and I.A./C.As filed by the respective parties before the
learned NCLT. The learned NCLT in the impugned order categorically
stated at para-9 of the impugned order which is reproduced

hereunder:

“9.  In view of the levelling of allegations and

counter allegations of very serious nature by both



sides, it is necessary to examine the same in detail,
after giving opportunity to both sides to complete
their pleadings. Therefore, we issue notices in both
the CPS and CAs. The learned counsel for the
petitioners in both the CPs shall collect the notices
from the Registry and serve the same on the
respondents along with copy of petition, entire paper
book and copy of this order either through speed
post or e-mail and shall file affidavit of service within
one week. The respondents in both the CPs and CAs,
shall file their respective relies within two weeks
from today with copy advance to the counsel
opposite. Rejoinder, if any, be also filed within one
week thereafter with copy advance to the other

side.”

17. Learned NCLT directed the parties to complete pleadings by
filing Replies/Rejoinders. Further, the leaned NCLT ordered to
maintain status quo till the next date of hearing. The status quo order
need to be adhered to by the respective parties with respect to the
decision taken in the Board Meeting dated 07.11.2020 and any

decision taken in the AGM which was held on 01.12.2020.

18. Further, the learned NCLT observed that all the actions taken

therein are subject to the outcome of the Company Petitions.



19. We are of the view that the learned NCLT protected the interest
of the parties including the Appellants. The learned NCLT rightly
observed that when the allegations made by the parties in their
Company Petitions are serious in nature and without completing the
pleadings, it cannot examine the same in detail. Hence the learned
NCLT decided to hear the Company Petitions and Company
Applications after completing the pleadings. Therefore, the reliefs
sought by the Appellants in CAs as well as in CP are pending for

consideration by the leaned NCLT.

CONCLUSION:

20. We are of view that the Appeal is premature for the reason that
the leaned NCLT is seized of the matter. Further, it is on the record
that the Appellants filed the Contempt Application under Section 425
of the Companies Act, 2013 which is also pending for consideration
and the copy of the Company Application is filed before this Tribunal

at page — 1592 in volume-9.

21. We conclude that the Appeal is devoid of merits and liable to be

dismissed. Accordingly, the Appeal is dismissed. No orders as to cost.

[Justice Jarat Kumar Jain]
Member (Judicial)

(Kanthi Narahari)
Member(Technical)



