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Tushar Bhardwaj, Advocates.  
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O R D E R 

 

27.04.2018: This appeal has been preferred by State Bank of India 

(Financial Creditor) against order dated 25th January, 2018 passed by 

Adjudicating Authority (National Company Law Tribunal) Principal Bench, New 

Delhi relevant portion of which reads as follows: 

 

“We also place reliance on para 5 of the judgement dated 

15.11.2017 of Hon’ble National Company Appellate Tribunal 

rendered in the case of Indian Overseas Bank Vs Mr. Dinkar 

T. Venkatsubramaniam Resolution Professional for Amtek 

Auto Ltd., which is reproduced below: 

 

“Having heard learned counsel for the Appellant, 

we do not accept the submissions made on behalf of 

the Appellant in view of the fact that after admission 

of an application under Section 7 of the ‘I&B Code’, 

once moratorium has been declared it is not open to 

any person including ‘Financial Creditors’ and the 

appellant bank to recover any amount from the account 
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of the ‘Corporate Debtor’, nor it can appropriate any 

amount towards its own dues”. 

 

It is thus seen that once the moratorium is in force the 

financial creditor including the bank has to prefer its claim 

before the RP, which would be considered alongwith other 

claims as per law. 

 

We further find that there is direct violation of Section 

14(1)(c) which creates a bar prohibiting any action to foreclose, 

recover or enforce any security interest created by the 

corporate debtor in respect of its property including any action 

under the Securitisation Act  is also prohibited.  Besides there 

is violations of order of moratorium passed by this Tribunal on 

01.06.2017.  As there is a direct statutory violation we find 

that it is a fit case for imposing cost.  Accordingly, a cost of 

Rs.25,000/- is imposed on the non applicant / respondent.  

The cost be deposited in the Prime Minister Welfare Fund. 

 

Keeping aforesaid facts in view the application filed by the 

Resolution Professional is allowed.  The non applicant – State 

Bank of India / Financial Creditor is directed to roll back all 

debit entries adjusted in the account of the Corporate Debtor 

after 01.06.2017 and accordingly restore the account in the 

same state as it was on 01.06.2017.  The needful be done 

without any delay but not later than 7 days.  Likewise it has 

to roll back the amount of bank guarantee enchased on or after 

01.06.2017. 
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The Resolution Professional shall be liberty to operate the 

account as per the provisions of the Insolvency and 

Bankruptcy Code and non-applicant shall defreeze the 

account immediately. 

 

The application stands disposed of.” 

 

62. On 21st March, 2018 when the matter was heard the following observation 

was made by this Appellate Tribunal: 

 

“O R D E R 
 

21.03.2018─ Prima facie, we are of the view that the appellant 
cannot debit any amount from the ‘Corporate Debtor’s account’ 
after the order of moratorium, as it may amount to recovery amount 
in spite of the order of moratorium passed by the Adjudicating 
Authority in violation of Section 14 of the Insolvency and 
Bankruptcy Code. 

 
However, it may be open to the ‘Financial Creditor’ to 

incorporate the interest against the appropriate head in a separate 
set of same account in terms with the ‘RBI Guidelines’, which 
should not be treated to be the amount debited for adjustment.  

 
Further it appears that the Bank cannot freeze the account nor 

can prohibit the ‘corporate debtor’ from withdrawing the amount, 
as available on the date of moratorium for its day to day functioning 
through Resolution Professional.  

 
Heard the parties.  
 
Post the matter for further hearing on 26th March, 2018. 
 

In the meantime, it will be open to the appellant and the 
respondent to file additional affidavit.” 

 
 
3. Learned counsel appearing on behalf of the Appellant referred to the 

statement of bank account of the Corporate Debtor for the period from 
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01.06.2017 to 31.07.2017 and submits that the order of Moratorium was passed 

on 01.06.2017 by which dated the Corporate Debtor has overdrawn 

Rs.8,04,81,486.35/- over the limits beyond Rs.8/- crore and therefore no 

amount was available in the account of the CoCs for Resolution Professional to 

draw any amount.  The relevant portion of the account statement is as follows: 
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4. The aforesaid fact has not been disputed by the learned counsel appearing 

on behalf of the Resolution Professional.  Learned counsel for the Resolution 

Professional submits that after order of moratorium a further amount of                   

Rs.2/- crore (approx.) have been deposited by Sales Tax Department towards 

refund.  If that be so, we are of the view that any amount deposited by any person 

in the account of CoCs after 01.06.2017 cannot be appropriated by bank towards 

its own dues during the period of Moratorium. 

 

5. Learned senior counsel appearing on behalf of SBI submits that amount if 

any deposited by any person including Sales Tax Department has been so 

deposited after the impugned order dated 25th January, 2018 passed by the 

Adjudicating Authority.  Therefore, it cannot alleged that such amount have been 

appropriated by the State Bank of India. 

 

6. Having heard Learned Counsel for the parties while we are not inclined to 

interfere with the impugned order dated 25th January, 2018 but set aside the 

order whereunder cost of Rs.25000/- has been imposed and make our interim 

order dated 21st March, 2018 absolute which will continue during the period of 

moratorium.  However, after the period of moratorium is over, it will be open to 

the bank to act in accordance with guidelines of Reserve Bank of India to manage 

the account.  Appeal is disposed of with aforesaid observations.  No costs. 

 
 

 

 

[Justice S. J. Mukhopadhaya] 
 Chairperson 

 
 

 
 

        [Justice Bansi Lal Bhat] 

    Member (Judicial) 
am/uk 


