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ORDER

15.05.2017- The Interlocutory Application under Rule 11 of the National
Company Law Appellate Tribunal Rules, 2016 (hereinafter referred to as
‘NCLAT Rules 2016’ for short) has been preferred by applicant/appellant for
review and recall of order dated 374 May 2017 passed by Appellate Tribunal in

Company Appeal (AT) No. 138 of 2017 which reads as follows: -

“This appeal was filed with number of defects on 30t
March 2017. It was supposed to be re-filed within seven days

after removing the defect(s). However, the defect (s) were not



removed within seven days and filed as a fresh case on 15t May

2017.

In this appeal, the appellant has challenged the order
dated 5% January 2017 passed in T.P.No. 88/2016 in C.P. No.
22/2016 by National Company Law Tribunal, Bengaluru
Bench whereby certain interim order has been passed. A
petition for condonation of delay has been filed to condone
delay of 54 days. As we find that as the Appellate has no
Jjurisdiction to condone the delay for more than 45 days, we

dismiss the appeal on the ground of delay.”

2. Learned counsel for the applicant submits that the Appellate Tribunal
has inherent powers to the review and recall the impugned order as the
Registrar of the NCLAT, after 7 days’ period of removal of defects has not

recorded any order nor given any notice to the appellant.

3. It is contended that apart from procedural review there is inherent
power of Appellate Tribunal to set aside erroneous order passed under wrong

apprehension by it.

4. Reliance is placed on Hon’ble Supreme Court decision in “Indian Oil
Corporation Ltd. and Others Versus Union of India and Others, 1980

(Supp) SCC 426” wherein the Hon’ble Apex Court held as follows:-

“13. We are unable to appreciate the contention that
merely because the ex parte award was based on the

statement of the manager of the appellant, the order setting



aside the ex parte award, in fact, amounts to review. The

decision in Patel Narshi Thakershi v. Pradyumansinghji

Arjunsinghji [(1971) 3 SCC 844: AIR 1970 SC 1273 is

distinguishable. It is an authority for the proposition that the

power of review is not an inherent power, it must be conferred

either specifically or by necessary implication. Sub-sections (1)

and (3) of Section 11 of the Act themselves make a distinction
between procedure and powers of the Tribunal under the Act.
While the procedure is left to be devised by the Tribunal to suit
carrying out its functions under the Act, the powers of civil court
conferred upon it are clearly defined. The question whether a
party must be heard before it is proceeded against is one of
procedure and not of power in the sense in which the words
are used in Section 11. The answer to the question is, therefore,
to be found in sub-section (1) of Section 11 and not in sub-
section (3) of Section 11. Furthermore, different considerations

arise on review. The expression “review” is used in the two

distinct senses, namely (1) a procedural review which is either

inherent or implied in a court or Tribunal to set aside a palpably

erroneous order passed under a misapprehension by it, and (2)

a review on merits when the error sought to be corrected is one

of law and is apparent on the face of the record. It is in the

latter sense that the court in Patel Narshi Thakershi

case [(1971) 3 SCC 844: AIR 1970 SC 1273] held that no review

lies on _merits unless a statute specifically provides for it.







copy of the order of the Tribunal is made available to prefer the appeal. Under
proviso thereto the Appellate Tribunal has been empowered to entertain an
appeal after the expiry of the period of 45 days, but limited with the power as
it can condone delay of another 45 days, if it is satisfied that appellant was
prevented by sufficient cause from filing the appeal within that period, as

quoted below: -

“421. Appeal from orders of Tribunal. -- (1) Any
person aggrieved by an order of the Tribunal may prefer an

appeal to the Appellate Tribunal.

(2) No appeal shall lie to the Appellate Tribunal from an

order made by the Tribunal with the consent of parties.

(3) Every appeal under sub-section (1) shall be filed
within a period of forty-five days from the date on which a copy
of the order of the Tribunal is made available to the person
aggrieved and shall be in such form, and accompanied by such

fees, as may be prescribed:

Provided that the Appellate Tribunal may entertain an
appeal after the expiry of the said period of forty-five days from
the date aforesaid, but within a further period not exceeding
forty-five days, if it is satisfied that the appellant was
prevented by sufficient cause from filing the appeal within that

period.






his initials on the stamp affixed on the first page of the copies
and enter the particulars of all such documents in the register
after daily filing and assign a diary number which shall be
entered below the date stamp and thereafter cause it to be sent

for scrutiny.

(2) If, on scrutiny, the appeal or document is found to
be defective, such document shall, after notice to the party, be
returned for compliance and if there is a failure to comply
within seven days from the date of return, the same shall be

placed before the Registrar who may pass appropriate orders.

(3)  The Registrar may for sufficient cause return the
said document for rectification or amendment to the party filing
the same, and for this purpose may allow to the party
concermed such reasonable time as he may consider necessary

or extend the time for compliance.

(4) Where the party fails to take any step for the
removal of the defect within the time fixed for the same, the
Registrar may, for reasons to be recorded in writing, decline to

register the appeal or pleading or document.”

12. As noticed, the appellant did not chose to remove the defects within 7
days though the defects were general in nature. After removal of defects and

after more than one month the appeal was filed on 1st May 2017.



13. Section 422 of the Companies Act 2013 deals with expeditious disposal
of petitions by Tribunal and Appeals by Appellate Tribunal. Therein it is
stipulated that the appeal should be disposed of expeditiously and endeavour
should be made to dispose of the appeal within 3 months from the date of
filing of the appeal. For proper appreciation it is desirable to quote Section

422, quoted below: -

“422. Expeditious disposal by Tribunal and

Appellate Tribunal.- (1) Every application or petition

presented before the Tribunal and every appeal filed

before the Appellate Tribunal shall be dealt with and

disposed of by it as expeditiously as possible and every

endeavour shall be made by the Tribunal or the

Appellate Tribunal, as the case may be, for the disposal

of such application or petition or appeal within three

months from the date of its presentation before the

Tribunal or the filing of the appeal before the Appellate

Tribunal.

(2) Where any application or petition or appeal
is not disposed of within the period specified in sub-
section (1), the Tribunal or, as the case may be, the
Appellate Tribunal, shall record the reasons for not
disposing of the application or petition or the appeal, as
the case may be, within the period so specified; and the

President or the Chairperson, as the case may be, may,



after taking into account the reasons so recorded, extend
the period referred to in sub-section (1) by such period
not exceeding ninety days as he may consider

necessary.”

14. If Section 422 is read along with Rule 26 of the NCLLAT Rules, it will be
clear that out of 90 days (3 months) for disposal in case of a defective appeal,
the party takes 7 days to cure the defects, and thereby, the Tribunal gets only
2 months 3 weeks’ time to dispose of the appeals. In this background,
normally the Appellate Tribunal list the case either on the same date, if the
party so desire or on the next day or at best the date next to that i.e. third day

from the date of filing and not beyond the said period.

15. In the present case the grievance of the appellant is that Registrar of
the NCLAT has not made any endeavour to decline to register the appeal on
failure to remove the defects within 7 days as prescribed under sub-clause (4)

of Rule 26,

16. The aforesaid submissions in no manner will be advantageous to the

appellant for the following.

17. If the Registrar General would have rejected to register the appeal, then
also the appellant could not have got any relief till a fresh appeal is filed

against the same very impugned order.

17. As per the provisions of the NCLAT Rules 2016 read with Section 422
of the Companies Act 2013, if defects are not removed within 7 days and the

defects are removed after 7 days i.e. beyond the period prescribed under the



10

rules, the appeal is treated to be a fresh appeal. Such procedure is followed
so that the appellants may get advantage of ‘court fee’ prescribed under the
NCLAT Rules and may use the same ‘paper book’ which are generally
voluminous. If the Registrar General would have refused to register the
appeal after 7 days, as per clause (4) of Rule 26, the appellant would have
filed a fresh appeal with fresh court fee with separate sets of paper book,
separate affidavit, separate vakalatnama which would be disadvantages to the

appellants.

18. As noticed, the re-filing/fresh filing of the appeal was made on 1st May

2017.

19. As per the provisions of the Act and Rules framed there under, the
appellant having received the copy of the order on 7% January 2017 was
required to file within 45 days i.e. by 215t February 2017. For the purpose of
condonation of delay under proviso to sub-section (2) of Section 421, the
Appellate Tribunal could have condoned the delay if it would have been filed
within another 45 days i.e. by 7% of April 2017. After 7% April 2017, the

Appellate Tribunal has no jurisdiction to condone the delay or to entertain the

appeal.

20. Appeal was filed on 315t March 2017, and the defect was to be removed
within 7 days i.e. by 7t April 2017. Therefore, no extension of time could
have been granted even by the Registrar to remove the defects particularly
when the Appellate court has no power to condone delay after 90 days of

receipt of judgement which expired on 7% April 2017 in the present case.












