NATIONAL COMPANY LAW APPELLATE TRIBUNAL, NEW DELHI
I.A. No. 1118 of 2020
With
Company Appeal(AT) (Insolvency) No. 388 of 2020

IN THE MATTER OF:

Rajesh Nagpal

Erstwhile Director,

M/s Straight Edge Contracts Pvt. Ltd.,
B22, Swasthya Vihar,

Delhi — 110 092 ...Appellant
Vs
1. Gupta Ji Electric Company Respondent No. 1/
82, Ambedkar Marg, Ghazoabad. Operational Creditor
Uttar Pradesh — 201 001 / Original Applicant
2. M/s Straight Edge Contracts Pvt. Ltd. Respondent No. 2
(Through IRP Mr. Ranjit Kumar) /Corporate Debtor
Ground Floor, 4, Dayanand Vihar, /Original Respondent
Delhi - 110 092 ....Respondents
Present:
For Appellant: Mr. Aviral Kapoor, Advocates

For Respondents: Mr. Ritesh Agarwal, Mr. Tejas Bhatia and Ms.
Aishwarya Adlakha, Advocates for Respondent
No. 1

Mr. Shailendra Singh and Mr. Abhishek Parmar,
Advocates for IRP.

ORDER
13.03.2020 This matter was not on Board but has been taken up on

mentioning.

2. Heard Advocate Shri Aviral Kapoor present for the Appellant. It is stated
that the Appellant Mr. Rajesh Nagpal is also present. Advocate Shri Tejas Bhatia
who appeared for Operational Creditor before Adjudicating Authority, New Delhi
(See Impugned Order) is present on behalf of Respondent No. 1 - Gupta Ji
Electric Company- Operational Creditor. It is stated that the authorised

representative of Respondent No. 1, namely, Mr. Dhiraj Gupta is also present.



Advocate Mr. Abhishek Parmar is present on behalf of Interim Resolution

Professional (in short IRP’)- Mr. Ranjeet Kr. Verma.

3. Learned Counsel for IRP states that Committee of Creditors (in short ‘CoC’)
has not yet been constituted in this matter. It is stated that the IRP has not

received claims other than from the present Operational Creditor.

4. Learned Counsel for the Appellant and Respondent No. 1 submits that
they have settled the dispute between them and the Corporate Debtor has issued
different Post-dated cheques to settle the claim of the Operational Creditor. It is
stated that post-dated cheques have also been issued to IRP to settle the Fees of

IRP including CIRP cost.

5. The learned Counsel present referred to Memorandum of Understanding
(in short ‘MoU’) executed between the Appellant and Respondent No. 1 and state
that the Respondent No. 1 wants to withdraw the Application which was filed
under Section 9 of Insolvency and Bankruptcy Code, 2016 (in short IBC’) before

the Adjudicating Authority.

6. Learned Counsel for the Appellant states that the settlement has been
arrived at with the consent of other Directors and Corporate Debtor will honour
all the cheques issued and will ensure that the payments due to the IRP are also

promptly made.

7. Learned Counsel for the Appellant furthers states that IRP has been issued
cheque dated 30.03.2020 and the learned Counsel assures that the cheque

would be honoured.

8. MoU entered into between the parties is as under:
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office at Ground Floor, 4, Dayvanand Vihar, Main Vikas Marg, Delhi=110092, also
at 20, Vaibhav Khand, GC Grand, Indirapuram, Gaziabad, Uttar Pradesh -201014,
Also at B-22, Swasthva Vihar, Delhi- 110092 (hercinafter referred as First
Party) and M/s Gupta Ji Electric Company through its Partmer Mr. Dheeraj Gupta
having their registered office at 82, Ambedkar Murg, Ghaziabad, Uttar Pradesh-

201001 {(hereinafler referred as Second Party) on this 12" day of March 2020

which reads as under;

1. That the first party had approached the second party [or supply of electrical
fittings, components, electrical wires, electrical switch, switch boards ete.
Accordingly, the second party had supplied the aforesaid material o the first
party at their project “Greenpolis™ situated at Sector 89, Gurugram, Haryana

and Zing located at Sector 168, Noida from December 2017 1o April 2018,

2, That the materials were supplied by the second party on different dates as per

_the demands of the first party, against which the payments were made by the

%Q}’_ﬁ ".‘:t"m"s part} The total amount due which is reflected from the ledger account of
; fe‘{e:g.:-_.-—.-!: k:.:..-:b@‘_[h Et_'u.: parties with respect to the supplies made by the second party to the

| (5
&if

_'_'»Fllrs:.t.' party is Rs. 1,46,49.934/~ (One Crore Forty Six Lakh Forly Nine
 Thdiisand Nine Hundred Thirty Four Only),

second party filed CP {LB} No. 1071 '[I\LT.I QF 2019 before the Hon'ble
National Company Law Tribunal, New Delhi which was admitted vide

judgement and order dated 26.02.2020,

o atraight y Ph. 1 4121437, 2797556
"aight Edge Contracts Put. Lig For GUPTA JI ELECTRIC CO.

AWNET e

Authorised Signatory -
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3.

-~
4, That against the order passed by the Hon"ble National Company Law Tribunal,
Wew Dielhi, the First Party filed an Company Appeal {Ins.) no. 388/2020 bafore
the Hon'ble National Company Law Appellate Tribunal, New Dealhi. In the
said appeal the Hon'ble National Company Law Appellate Tribunal, New

Delhi vide its order dated 04.03.2020 issued notice but refused to grant any

slay,

5. That now the First Party in discharge of their aforesaid liability of Principal
amount of Rs.[,46,49,934/~ (One Crore Forty Six Lakh Forty Nine Thousand
Nine Hundred Thirty Four Only} has agreed to make the pavment of the sum
of Rs.1,46,49,934/- (One Crore Forty Six Lakh Forty Nine Thousand Nine

Hundred Thirty Four Only) towards the full and Onal seulement,

6, That the first party has agreed to pay the aforesaid sum of Ks.1,46,49,934/-
{One Crore Forty Six Lalkh Ferty Nine Thousand Nine Hundred Thirty Four
Only) within a period of Two months through eighteen post dated cheques.
The following post-dated cheques have been prepared and will be handed over
by the First party to the Second Party beforg the NCLAT at the time of the
settlement of the case. The details of the aforesaid cheques are as follows:

a. Cheque No. 002278 dated 01.04.2020 amounting to Rs. 500,000/~ (Five

o, 02279 dated 01042020 amounting o Ks, 15,00,000/- (Fifteen

Iv) drawn on ICICI Bank Hargobind Enclave Branch, New Delhi-

: PI.I‘I‘., - - Ph, = 4121437, 2797595
Edge Contracts For GUPTA JI ELECTRIC CO.

E.a.:ilﬂ'l_k rh'mgﬁ’ h!l#'“‘“‘l {,rw.i.)f

Authorised Signatory PAIS
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) )
i
¢. Cheque Mo, 002250 dated 01,04 2020 amounzing to Rs &00,000- (Eighi
Lakhs only) drawn on ICIC] Bank Hargobind Enclave Branch, New Dehi-
L1009z,

d.Chegue No. 002281 dated 01.04.2020 amounting to Rs. 800,000:- (Eizht
Lakhs only ) draven on [CIC Bank Hargobind Enclave Branch, Mew Delhi-
10092,

g Cheque Mo, 002282 dated 06.04.2020 amounting to Rs, 800,000 {Eizht
Lalchs only) drawn on [CICT Bank Hargobiad Enclave Branch, Mew Delhi-
110092,

. Chegue Mo, 002283 dated 06.04.2020 amounting to Rs. 800,000:- (Eizht
Lakhs only ) drawn on [CIC] Bank Hasgobiad Enclave Branch, Mew Delhi-
110092,

2.Cheque Mo, 002284 dated 06.04 2020 amounding to Rs. 800,000 {Eizh
Lakhs only) drawn on [ICICI BEank Hasgobiad Enclave Branch, MNew Delhi-
110092,

h.Cheque Mo, 002285 dated 06.04.2020 amounding to Rs. &00,000:- (Eizgh
Lalhs only) drawn on ICICT Bank Hargobiad Enclave Branch, New Delhi-
[ 0092,

i, Creque Na. 002286 deted 21.04.2020 amounding to Rs 8,00,000:- (Bizht
Lakhs only) drawn on ICICT Eank 11azgebind Erclave Brancl, New Delhi-

110092,

Ak hs only) drawn on ICIC] Bank Hargebind Frelave Branch, New Delhi-
110092,

Ph. 1 4111437, 797596

Fur aaight Edge Coniracts Pyt I..tj For GUPTAJ ELECTRIG CO.
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B
2o,
l. Cheque No. 002289 dated 21.04.2020 amounting to Rs. &.00,0004 {Eight
Lakhs only) drawn on ICICT Banle Hargobind Enclave Branch, New Delhi-
110092,
m. Cheque No. 002290 dated 06.05.2020 amounting to Rs. 8.00,000/- (Eight
Lakhs only) drawn on 1CLCT Bank Hargobind Enclave Branch, New Delhi-
110092,
n. Cheque No. 002291 dated 06.03.2020 amounting o Rs, 8,00.000/- (Eight
Lakhs only) drawn on 1CICI Bank Hargobind Enclave Branch, New Delhi-
110092,
0, Cheque No. 002292 dated 06.05.2020 amounting to Rs, 8,00,000/- {(Eight
Lakhs only) drawn on 1C1CL Bank Hargobind Enclave Branch, Wew Delhi-
110092,
p. Cheque No. 002293 dated 06.05.2020 amounting o Rs, 800,000/~ (Eight
Lakhs only) drawn on 1CLCL Bank Hargobind Enclave Branch, New Delhi-
110092,
g. Cheque No. 002294 dated 06.05.2020 amounling to Rs. 449935/~ (Four
qlz.akhs Forty Wine Thousand Nine Hundred thirty Five only) drawn on
{Ev%:/{-”:‘lé]ﬁf}mﬂa11k Hurgobind Enclave Branch, New Delhi-1 10092,

_:.-“;H.j'f. . Chégue | No. 002303 dated 06.05.2020 amounting to Rs. 10,00,000/- (Ten
:.llt::"'én < o -x'.F.?."-ikhifé .{;inl}f]l drawn on [CIC] Bank Hargobind Enclave Branch, New Delhi-
s 4 Im:"é
L L %}‘J s ..-1 =

GO

7. That the First Party has also agreed to make payment of the complete legal

expenditure incurred by the second party in pursuing the litigation with
relation to the present dispute before the Hon'ble National Company Law
Tribunal, New Delhi and the Hon'ble National Company Law Appellate

Tribunal, New Delhi and also make payment of the fee of the IRP and other

For Straight Edge Contracts Pvt. Ltd © Ph, 1 4121437, 2797596
. For GUPTA JI ELECTRIC CO.
E!"]ML' *-}‘j-\p“{ i 2

Authorised Signatory L
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— |
miscellaneous expenses incurred by the IRP, to the Second Parly and already

paid before the execution of the present MOU.

& That the First Party undertakes to honour the aloresaid cheques towards
dizcharge of their aloresaid liability and towards full and final settlement of the

aforesaid dispute.

0. That In case the first party defaulted in payment of the money referred in this
MO, the second party will be at liberty to revive the Insolvency Proceedings
initiated against the First Party vide order dated 26.02.2020 in CP (IB) No.
1071/NIVZ0LD passed by the Hon'ble National Company Law Tribunal, New
Delhi and claim the whole amount from the first party and also to initate

appropriate legal proceedings against the first party.

10, That the First Party submits that no Insolvency Procesdings is pending against
the First Party before any court of Law, That First Party also agreed that il any
petition with respect to initiation of insolvency proceedings against the First

Party is filed before the Hon'ble Wational Company Law Tribunal, New

or make sure that the payment in lieu of the due cheque amount is

iately made vide demand drall or electronic transfer to the second

11. That since the first parly has entered nto this MOU and agreed to make

payment of the atoresaid dues, the second party agreed for disposal of pending

i atraight Edge ¢
e Contracts Put. Ltd Bh. : 4121437, 2797556
P “*F?‘{ For GUPTA JI ELECTRIC CO.
d B T
Authorised Signatory {\Lv,,_.l & ',|
P ER
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st
Company Appeal (Ins.) no388/2020 before the Hon'ble National Company
Law Appellate Tribunal. New Delhi in terms of the present settlement.

12. The Second Party further agrees 1o withdraw [B No. 1071 of (ND) 2019
pending before the Ilon’ble National Company Law Tribunal, New Delhi and
any other case and notices initatedfissued by him against the First Party in
relation to the disputes mentioned In the instant Memorandum  of

Understanding.

Executed on 12 th day March 2[}2911 T MiR %o
E‘ l ‘-L{!:
gmaw

1. M Straight Edge Contracts Pvt. Ltd through its Ex director Mr, Rajesh

Nagpal
For Stralght Exgs Cm'ltmmP'l.rL

Y uﬁf’

Auﬂmrksed Signatory

{First Party)

2. Ms Gupta Ji Electric Company through its partner Mr, Dheera)
{Second Party)

Fh. ; 4121437, 279759
For GUPTAJI ELE”TFHG co.

N ]
F'_.':'u—HH_H

WITNESSES

JﬁﬁMﬁfwﬁW!&M{/ L R e

(17 431180355 :

ATTERTED
DEBAJYET) BEHURIA
NOTARY
GOVT OF !M_Em
EnTRAL DELH

'1.3 MAR ?ﬂ?E Regr. No, 18718
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9. The Appellant and Respondent No. 1 admit the contents of the MoU and
the same are taken on record. The parties would be bound by the contents of

this MoU.

10. Keeping in view paragraph-79 of the Judgment in the matter of “Swiss
Ribbons Pvt. Ltd & Anr. Vs. Union of India & Ors’ in Writ Petition(C) No. 99
of 2018 (2019 SCC Online SC 73), exercising powers under Rule-11 of NCLAT
Rule, 2016, we accept the MoU and we allow the Appeal and set aside the
impugned order dated 26.02.2020. The Respondent No. 1, Original Operational
Creditor is permitted to withdraw the Application which was filed under Section

9 of IBC.

11. The Appellant and the Directors of Shareholders of the Corporate
Debtor/Respondent No. 2 — M/s Straight Edge Contracts Pvt. Ltd. shall remain
bound by MoU /Agreement. In the case of default, they would be liable for action

of contempt.

12. Liberty is also given to the Respondent No. 1 as well as IRP to move this
Tribunal in case of any default on the part of Corporate Debtor in honouring the
MoU/Agreement or non-payment of fees/CIRP costs of IRP for which cheque is
stated to have been issued. If the Respondent No. 1 or IRP moves this Tribunal
complaining default, this Tribunal may recall the present order and restore the

Impugned Order.

13. In view of our Order in paragraph 10 supra, actions taken by IRP/RP in
consequence of the impugned order are quashed and set aside. The Corporate

Debtor is released from the rigour of law and is allowed to function independently



through its Board of Directors. The IRP/RP will hand back the records and

management of the affairs of Corporate Debtor, to the Board of Directors.

Appeal is disposed accordingly.

Akc/Mn
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[Justice A.I.S. Cheemal]
Member (Judicial)

[Justice Anant Bijay Singh]
Member (Judicial)

(Kanthi Narahari)
Member(Technical)
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