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JUDGMENT

SUDHANSU JYOTI MUKHOPADHAYA, J.

This appeal has been preferred by Appellant Bombay Stock
Exchange Limited [hereinafller referred (o a5 B.S . E) against order
dated 30% September 2016 passed by National Company Law



Tribunal, Mumbai Bench (hereinafter referred to as Tribunal) in LA
No. 73 of 2016.

2. In the pending Company Petition the Tribunal on 24t
August 2016 atl the nstance of 19 Respondent / Petitioner ordered
that the 1# Respondent/Petitioner before cancellation of shares of
12 Respondent or NRG, shall bring in Rs.1123 crores as share
application maoney and the company was asked to cancel the
shares of 1% Respondent/Petiioner or NRG and issue the samce
number of shares already cancelled on premium to the money
brought in by 1% Respondent/ Petitioner or NEG., An independent
authority was also ordered to monitor the affairs of the company

for a penod of one vear.

3. Subsequently, the 18t Respondent/Petitioner  hled  the
Interlocutory Application in question for clarification of order dated

24tk Augast 2016, inter alia, to the following effect: -

‘. Pass ad-interim exparte  orders  restraining

Respondsnt No. 8 from seeking complinnce with the

Provisions af
Sections T1OO to 104 of the Compamnes Act, 1956 or olher

provisions therelo for the coancellation and. re-tssuance of
1,08,59,792 shares heald by NRP Group Limited in BT,
femphasiz supplied)”

4, The Tribunal by impugned order dated 300 September, 2016

clarified the order with [ollowing observation: -

2. To which, the pelilioner hos soughl clarfcation that the
compangy aeed nod follow the procedure loid wnder Section 100 to
104 af 1956 Act, when this Bench passed an order w/s 242(2) fe) of
the Compeanies Act 20137402 jo) of the Companies Act, 1956 for



concellation of the shores of the company which witdmately led to
reduction of share capital in the comprany,

3. The company coounsel to dove this ponl, relied upon
Cosmosteels Prl, Lid v, Jovram Das Gupta (1978} 5CC page no,
215 (FB) to =ay that when cancellation of shares i=s ordersd by
involving Section 402 af the Companies Act, 1956, basing on para
Bl of the ofation, the procedure set out w/fs 100-104 of the Act,
1456 need not be followed.

4. On hearng the submissions of the counsel, this Bench having
passed an order w/'s 242 {2} {c) of the Companies Act, 20113 for
cancellation of these shares, it 18 hereby clarified that if need not
he said separalely that the procedure sel oul w/s 100-104 15 ot
appilication to this case.

5. On perusal of the citation supra, it 5 undersiood that the Apex
Conrt mads it clear that the procedure w/s TN-104 and the
procedure vfs 402 (pora matenal to Section 242 of the Act, 20135)
are distinet and separale, therefore, when an order (s passed
under 242 of the Act, 2013, company does nat reguire to follow the
procedure Ioid w/s 100-104 of the Companies Act, 1956,

f. I e of the same, this Bench herehy holds that the order
daoted 24 8. 2016 for reduction of the share capital of the company
USs 242 iz suffice To say that comparny does not reguire 1o follow
the procedure Igid w/s TO0-140 of the Companiss Act, 1956,

¥ Ld. Counscl appearing on bchalf of the Appellant while
assailed the mpugned order submitted that the Securntics &
Exchange Board of India Act, 1992 (heremaller referred o as SEBI
Act) being a special law s required to be followed by all the parties,
including 1% and 2 Respondents. The Respondents nob-only
wants to get rid of Section 100 to 104 of the Companies Act, 1956
but also in the other provisions made under the SEBI Act. It was
submitied that the Tnbunal has no junsdiction o interfere with
guidelines and circulars issued under SEBI Acl which 1s inding
on all the parties, including the 15 and 209 Respondenits,

Reliance was also placed on Hon'ble Supreme Court decision in
*Sahara India Real Estate va, SEBI- (2013) Vol 1 5CC p.1%. In the

sa1d case the Hon'ble Apex Court observed as [ollows:-



“Eh, SRS Act is a speciol law, @ complete code in itself contaiming
clahorate provisions to profect interests of the neestors, Sechorn
32 of the Act says that the provistons of et Act sholl be o eddition
fer coreed net fr clermgation of the provisions of eny other Iaw,

SEBT Act is q specal Al dealing with specific subject, which has to
b regd i hormony with the provisions of the Companies Act 1956
In fact, 2002 Amendment of the SEBI Act further re-emphasize The
fact fhat some of the provisions of the Act wall corlinue o operate
prthoul prefudics o the provisions of the Companies Act, que few
provigions say that nofuathstanding the reguiation and order moe
by BEHL the provisions of he Comnpandes Aot dealing udth the same
esmwes wall remeain unaffected. I only want o highlight the fact thet
both the Acts will hawve fo work i landerm, @ e inferest of
srsastors, especially when pubile money 5 noised by the ssue of
securities from the people al large.

6. It was also submitted that the petition filed by the 1=
Respondent/Petitioner  before the Tribunal, a promoter
{(shareholder] of 20 Respondent company amounts o sesking
immunity from action by statutory authorities, including SEBI,

which 15 not permissible.

i According to Ld. Counsel for the Appellant the SEBEI
Act, 1992 and the Rules ramed thereunder are binding. Therefore,
originally when the Respondents preferred the Company Petition
did not implead the BSBecurities & Exchange Board of India
{hereinafter referred to as SEBI) or the Appellant - BSE Ltd - or the
Registrar of Companics, Mumbai as the party respondent. It was
at the instance of Tribunal by order dated 12% August, 2016 the
SEBI, the Appcllant — BSE Litd — and the Ministry of Corporate
Affairs were dirccted to be impleaded as party to the Petition.

8. It was contended that in its order dated 24th August 2016,
the Trnbunal has already noticed that pravers against the
regulatory authorities, in particular, wers not maintainable,

Despite the above by the impugned order dated 307 September



2016, the Tribunal excluded the applicability of Section 100 (o 104
of the Companics Act, 1956 through SEBI Act and its guidelines
stipulate compliance of Section 100 to 104 of the Companies Act,
1956, The Act which is in force otherwise is required to be acted
upon in view of the guidelines issued by the SEBL.

3, In support of aforesaid contention, it was submitted that
there is an express reference in Scetion 101 of the Compames Act,
1956 as well as Section 66 of Companies Act, 2013, “whichever 15
applicable” in the Listing Obligations and Disclosure Requarements
Regulations, 2015 (hercinafter referred to as LODR). She placed
reliance on Regulation 37 of LODR.

10. Reliance was also placed on SEBI circular dated 30.11.2015
which makes an express reference to inter alia Regulation 37 in
addition to Regulations 11 and 94 and lists out the "Requirements
before the Scheme of Arrangement is submitted for sanction by the
Hon'ble High Court”. According to Ld. Counscl for the Appellant,
on perusal of LODE (Repulations 11,37 and 94) as also SEEI
circular  dated  30.11.2015, it 18  apparcnt  that it is
necessary /mandatory  lor the purposes of reduction of share
capital, that a draft scheme is required to be filed before the
Hon'ble High Court/Tribunal as is contemplated under Section
101 of the 1936 Act/ Section 66 of the 2013 Act. This is
absolutcly necessary to cnosure transparcncy, accountability and
ascertain whether the scheme is bona fide or whether there are

any oblique /ulterior purposes.



11. Ld. Counsel for the Appellant while contended that Section
|00-104 of 1956 Act/Bection 66 of 2013 Act, whichever is
applicable, are incorporated in SEBI Code. It must be read as part
and parcel thereof. The doctrine of legislation by meoorporation is
explained by the Hon'ble Supreme Court in *Mahindra and
Mahindra Limited v Union of India (1979) 2 SCC 529" was relied

on wherein the Hon'ble Supreme Court held:-

8. Legislation by incorporation I8 a4  common
legislative device employed by the legislature, where the
legislature  for convenience of drafiing incorporates
provisions from an existing statute by reference to that
statute instead of seffting out for itself af length the
provisions which @ desires fo adopt. Once the
incorporation 15 made, the provision incorporaled
becomes an infegral part of the statufe in which it is
transposed and thereafter there 1s no need to refer to the
statute from which the tncorporation 13 made and any
subsequent amendment made in it has no effect on the
mcorporating statute. Lord Esher, MR, while dealing
with legislation in incorporation in n re. Wood's Estate
f1aga) 31 Ch.D. 607 poirted out ot page 6158

If a subsequent Adt brings into itsell by
reference some of the clauses of a former Act, the
legal effect of that, as has often been held, is fo
write those sections into the new Act,

Just as if they had been actually wniten in it
with the pen, or printed in it, and, the moment
you have those clauses in the later Act, you have
no ocoastion o refer to the former Act at all,”

12,  Reliance was also placed on decision of Hon'ble Supreme
Courtl in “Girnar Traders (3] v. State of Maharashtra (2011)3 S3CC
1", wherein the Hon'ble Supreme Court explained the rule of

legislation by incorporation and by reference as follows:-



“89. With the development af law, the legslature has
adopted the common practice of referning to the prowvisions of the
eisting  stafule while enoncting new laws, Reference to an
carlicr law in the later law could bhe a simple reference of
provzions of earlier slotule or a spectfic reference wherg the
ecriler lw is made an integrol part of the new law, Le, by
incorporation. In the case of legisiafion by reference, i is
fictionally made a part of the later lmw. We have already noticed
that all amendments fo the former low, though made
subhsequent 1o the enactment of the later low, wouwld (pso facto
apply and one finds mention of this particular aspect in Section
8 of the General Clauses Act, 1897, In contrast to such simple
reference, legal incidents of legistation by ncorporation 18 that it
hecomes part of the exisfing lmw which implies hodily ifting
provsions of one ertactiment dnd moking them port of ancther
and in such cases subseguent amendments in the incorporated
Act conld not be treated as part of the incorporating Act,

...

a1, Ancther feature of legislation by incorparation is that the
language is explicit and positive. This demonstrates the desire
of the legislature for legislation by ineorporation. Self-contained
enacimen! should be clearly dislinguished from supplemental
law, When the later law depends on the former o for
proceduraly substantive prowsions or is fo draw os strength
jfrom the provisions of the former Act, the later Act is termed as
the supplemental to the former law. The stalement of ohject and
reasons of both the Acts, e the MRETP Aot and the Land
Acguisition Act as well as the scheme af these Acts, we hawe
already dizscussed at length. They are Acts which operafe in
different fields. One s a Central Act while the other 15 o State
Act. They derive their source from different entnes o the
constitutional lists.”

13. The presenl case 18 nol that of statute incorporated inlo

another statute, while enacting or amending or by repeal.

14, It is true that SEBI Act is a special law, complete code in
itself containing elaborate provisions to protect interest of
mmvestors, The Companies Act, 1956 or Companies Act, 2013 is not
in conflict with the SEBI Act. Therefore, the SEBI Act is required
to be followed by all parties, including 1% and 27d Respondents.



Regulation 37 of LODE merely reiterates and adopts Section 101 of
the Companies Act, 1956 and Section 66 of Companies Act, 2013
aparl from other provisions such as Section 391 o 394 of the
Companies Act, 1956 and Section 230 to 234 of the Companies
Act, 2013,

15. However, it is to be seen up to what extent Regulation 37 or
circular dated 30,11.2015 issucd by SEBI can be followed in view
of mecent development which we will discuss in subsequent

paragraphs.

16. Tt was comtended that the Tribunal is required to decide the
cagse and the Appellate Trbunal is o decide the appeal on the
basis of law as it stood ot the date of the cause of action. Tn
support of said contention, Ld. Counsel relied on Hon'ble Bupreme
Court decision 1n "State of Kerala v, B.Six Holiday Resorts (2010) 5
SCC 186 al para 287, Ld. Counsel for the Appellant also argucd on
the effect of repeal of Act 1956 by Act 2013, Referring to
judgement of Hon'ble Supreme Court in “Gammon India Limited
ve, Jpecal Chiel Secretary (2006) 3 S3CC 3547, it was contended
that whenever there is a repeal of an enactment and simultaneous
re-cnactment, the re-cnactment is to be considered as

realhrmation of the old law.

17. Reliance was also placed on clause (a) and (c) of Scction & of
General Clauses Act, 1897 wherein the elfect of repeal 18 shown as

under:-

" & Effect af repeal - Where this Adcl, or any Central Act or
Regquiation made after the commencement of this Act, repeals
any ennciment hithsrio made or hereafier to be made, then,
unless a different mtention appears, the repaal shall not —



{hj affect the prewious operation af any enactrment so repealed or
anthing duly done or suffered thereunder; or

fof affect any right, privilege, obligation or tabdiny ocquirecd,
aceruied of iheurred under any enactmeant so repealed;

18. The aforesaid issuc may not require to be deliberated in the

present appeal in view of reasons given in the subseqguent

paragraph.

19, Section 434 of the Companies Act, 2013 relates to transfer of
certain pending proceedings. Clauses [a) and (¢) of sub-Section 1

of Seclhion 434 reads as ollows:-

* 434, Transfer of certdin pending proceedings -
e (O such date os moy be nottfied by the Cerdrol
Cmuernment i this behalf,—

[ el meilers, proceedings or cuses percling before the Doord
of Company Lo Admirastrafion (herein in this section
referred o as the Company Law Boardp constituted wunder
sub-section (1} af section 10K of the Companies Act, 1956,
immedictely before such date shall stand tronsfermred o the
Tribunal oand the Tribwonal shall dispoze of suwch meiliers,
proceadings or oases h aocerdanee Wwith the prowisiens af this
At

. b o
all proceedings under the Comparies Act, 1926, mchiding

proceedings relating to arbiiration, compromiss, arrahgemants

ard reconstruction and  winding up of companies, pending
rremetcliciledy before such dute before ary Destrict Cowrt or Hhgh

Court, shall stand trensferred to the Tribunal and the Tribunal

may proceed o deal with such proceedings from the stage

hefore thelr transfer.”

I3

From clausc [a), sub-scction (1) of Scction 434, 1t will be clear that
all cases pending before the Company Law Board (ransferred to
Tribunal are required to be disposed of in accordance with the

provisions of (*this Act”) means Companics Act, 2013.



On the other hand, as per clause (o) of sub-section (1) of
Section 434, the proceedings relating (o arbitraion, compromise,
arrangements and reconstruction and winding up of companies,
pending immediately before such date before any Distnet Court or
Migh Court, shall stand transferred o the Tribunal reqguire to be
dealt with such from the stage before their transfer and not in
accordance with the provisions of Companies Act, 2013, as

stipulated under clause (a] of sub-scction (1) of Section 434,

20. Thercfore, it cannot be pleaded that the Tobunal is required
to decide the petition or the Appellate Tobunal 18 required to
decide the appeal on the basis of law as it stood on the date of
cause of action insofar it relates o cases transferred from
Company Law Board to the Trbunal. However, the aloresaid
proposition will be applicable to transfer cases under clause (c) of

sub-section (1) of Section 434 of Compames Act, 2013,

21, Ld. Counsecl for the 1% Respondent while refermng to the
earlier order passed by Tobunal on 120 Aygust 2016 and 24
August 2016 submitied that the order has been passed under
Section 242 of the Companies Act, 2013, Tt was further contended
that reduction of share capital for recapilalisation of company can
be carried outl withouo compliance of Secticn 100 o 104 of
Companies Act 1936 and/or, repulations and notifications as
issucd and formulated by SEBL. The Tribunal has wide power to

pass any rehel as it desm [t

22, It was further contended that under sub-section (4} of

Section 242 the Tribunal may on the application of any party to

10



the proceeding may make any interim order which it thinks fit for
regulating the conduct of the company's affairs upon such terms
and condilions as appears to it to be just and equitable, Heliance
was placed on the decision of Hon'ble Supreme Court in “Bennet &
Coleman Company v, Union of India and Ors. (1977) 47 Company
Cascs 92" wherein the Bombay High Court held thal the suhjects
dealt with by Seclions 397 and 398 are such that it becomes
impossible to read any such restriction or limitation on the powers
of the court acting under Section 402, Relhance was also placed on
decisions of the Madras High Courl and Hon'ble Supreme Court 1o

sugpest thal Tribunal can pass appropriate interim order.

23.  We do not subscribe to aforesaid submission made on behalf
of the Respondents that the Tribunal under sub-secton {4} of
Section 242 of Companies Act, 2013 can pass any interim order
which it thinks fit in view of the said provisions which reads as
follows;

242, Powers of Trifbunal

ELLT

(i The Telbinad mop, o the application of ory porty fo e procesding, maks
v dmterim order which i thinks fir for recnlating the conduct of the compony s
affesivs upen such werms and conditions as appear to J8 o be fuse and equitable.

From (he aloresaid provision 10 is clear that the Trbunal on an

application of any party to the proceeding may make any interim

order which it thinks fit for regulating the conduct of the
company’'s affairs upon such terms and conditions as it

appears to it to be just and equitable.

24, Adrmittedly, the Company Petition is pending before

the Tribunal and no deliberation or inding has been given aboul

11



‘oppression and mismanagement’ by onc or other respondents 1o
the Compairy Petitton, After final hearing the Company Pelition
may be allowed or may be dismissed or disposed off with certain
ohservations,  In such a situarion whether the Tribunal was
compelent Lo pass the orders dated 24™ Apgust 2016 or not is to
be doubted. The order passed on 24 August, 2016 in truoe sense

may not be called to be an interim order for regulating the
conduct of the affairs of the company The said order has

nothing to do with the affairs of the company.

25, However, as the order dated 244 Aygust 2016 15 no
under challenge, expressing some doubl about the order, we do
nol intend o mterfere with the said order as the order dated 2410

Auguast 2016 has reached finahity,

26, The Tribunal in the impugned order daled 30 Seplember
2016 referred to the decision of Hon'ble SBupreme Court in “Cosmo
Stecls Private Limited and Others v, Jairam Das Gupta and Others
(1978) 1 5CC 2137 and Scctuon 242(2) (c] of the Companics Act
2013,

27. In thiz connection we may refer w clause (2] of sub-

Section (2] of Bection 242 of the Companies Act, 2013 whereunder

the Tribunal is empowered o pass order in case of ‘purchase of

shares by a company and the consequent reduction of share

capital’. The relevant pertion of Scction 242 reads as follows:-
“Section 242 (1) T, on any application made wader section 241, the Tritmnal is of
Hie oparioin--

fal that the company's affaire kose besn o are belng conductsd in a

rrennmer prepedicus] or appreesare fe oo memnDer o rermbers or preaeciiniod

12



1 prblic nlemest ar w6 renner proenciioel o the viteresis of the company
carel

el thaal b ot ey the ook wonla sonfairy preipadioe suck meernber or
membars, bt that olbenuise tee fecds wold  justify the making of o
werielivtg-up oFder on the graund that § s fest aned equibalde that the
compny st e narened g, S Telbonnd may, wEth a siew o banging
o ered the maiters complained of, moke stch order as o Benkes 07,

(2] Withoeel presjucdace to the gernsraling of the powers wnder sul soctior (1L o ordor
cricder that sub-section MGy prooide fHe

fea) Whee regpadinties of covediect of affaire of the company m feture;

(1) the purcknse of shares or mberesis of o vemders of the compony By
ottuer miesnbera thereaf or by the company;

el an dhe case ol e prercbuese o) s shores by Soe ooy af afvresad, the
canEequent reduction of #5 share copital;

i} reateictions on the franafer or alletment of the shares of the ompany

fef thae termdneetioe:,  seblbog astde or medificafion, of ol agresment,
hotoscerer ammved Qt, beheen the company and the manomng sirecior
crriy oiher drecior o poarogey, wpse sueh feenes ared covedlifions oS g,
whe apiiion of the Tnbunal, be fust and aguitable m the aroamsionoees of
Ehep carnsie;

S ther termnerueioom, setbng osele or mewdificos i of cegy agreemicenl Belnsesen
the company and any persen ether than thaose refermed o clause =)

Privvvciend thad men sk oggresemrsend shadl e bermtrabecd, sel wsole or
modifled exoept after due natice and after obtmning the consent of
he ponly oo

fig) the setting eside of any transfen deloery of goods, regmerl, eoedion
o ather net relatiog fo property e oF dong by oor apainst the comparng
uAthn Mhrewy mronths befire Uhee dleie ol P apapdieeeiteon, vncder fhos sevDorn
wahiich would, i made o done By or egainst an iadividual, be deemed in

Fres eresoduermaeny fo e ea fresreeloolesnd paresfearenes;

e remmnaa! af The maraEng dimecior, manoger ar any of the direciors of the
OO

G ey of werlue grons auiele beyoangy voareaggingg diveotor,  REanQger o
drrector dunrg the penod of s appointment gs such end the menner of
urifisarice: of the recovery fecludiong ransfer o eesmor Bducation and
Profeeiinmn Froned or repregerwerel o denbfaadale peetienes:

o the moanmer e whech the manamng diractor or manager of he compoary
ey free wgprceritend scfessepuerdl e e ordder ool e eclsineg paiaging
directar or moanager of the compony mode wader flause (h);

(ki appowdownl of suck fuwaber of persons s directors, Wl may be
respuired Dy e Trtboewd fo repoet B0 the Tribaned on swel mditers as the
Tribgad may direct;

rimposaton of costs as may be deemad Tt by the Trikusnd;

) aeg afteer morter Ffor which, i the apirion of the Trilnmal, # es fost end
pepoidvabales (el prrocesion: sfund e oo,

13



A et o] copmy o D aerder af e Tribaneal wnder gubosection (1) shoall be filed
Ly the comgpany with the Raqatrar witheon fhiriy doys of tee order of the Tribusal,

FA) Ther Trbeeresd oy, o the aeplication: of any party fo the proceoding, wumhat @y

anterim grefer kol 0 thinkss [0 (e repudnting the condoet of the company's affairs
upaie such wErois and cofditions a2 aoppear 1o 0 be st and eepzindle,

28, In this connection we do not subserbe o linding of the
Tribunal that the order was passed under clause (c) of sub-3ection
(2) of Section 242 of the Companies Act, 2013. An order under
clause (¢] of sub-Secton (2) of Section 242 can be passed only
when aller final hearing the Tribunal comes to an opinion that the
companys allairs have been or are being conducted in a manner
prejudioial’ or Coppression” o any member or members or
‘prejudicial” to public interest or intercsts of the company. Order
under clause [c] of sub-section (2) of Scetion 242 of the Companics
Act, 2013 cannot be passed by way of an interim order. No case
was made out by Respondents aslkang for interim order under sub-
scctionn (4) of Section 242 of the Companies Act, 2013, Such
mtenm order can be passed only for repulating the conduct of
the affairs of the company if so necessary.

L The next question is whether compliance of Section 100 fo
104 of Companies Act, 1956 is to be followed in the cases in hand.
If we accept the submission made on behalf of the Appellant that
provisions of Sccton 100 to 104 of Companics Act, 19536 required
to be followed then, in view of recent development the position

would be different as apparent ivom our discussions made beloe,

30, Secthion 100 of the Companies Act, 1956 reads as under:-

“104). Special resolution for reduction of share capital -
L1 Bubject o corgfiemurtion By the High Court, @ comgprarny GBeded by

14



shares or a comprny Jireled by opeoeirdfes tareit .F'l.r.l:r.'l}tg a share
cogntel. puay. oF o authorzed by s arbicles, by speoind resobebion,
risciice (s shaore copsiod noany woy, arad th particular and withoot
prejudice to the generaiiy’ of the foregoimg pouser, mum

finf etimenaasi or reduee e Nebelity on any of its shoves in reapect of
ahare capital not paid upy

(i ether uath or dthout sxnnguishing o reducing Uability on any of
its shares, concel oy poid e shoere cepeiad wdoeh, s besd, oo o
wrrspreseiled by aeailable aseets) ar

ot either itk o withoeel eodtbrgosbren o rradueireg Dodadify o oy o
its ahares, pay off any paid- wp share capital which is n expess of
thur ooy of thee comegaureny wed ruey, O ared 5o for oas s ecessar,
alter ity memorandum by reducing the amount of its share capital
ik epl" il sk cevvrrrlnegly.

2! A special resolution wnder thiz section 15 in this Aot referred i as”
i resdliciion, for reducireg slare cagefol’

3l, The Central Government issued notification w.e.f 15 June
2016 twransferring all cases from the Company Law Board to
Tribunal. By another notification dated 79 Deocember 2016, the
cases pending before the Hon'ble High Courts have becn
transferred to the Tribunal, except the cases where certain order
(8] have been passcd by the Honble High Courts.  Sinee 70
Diccember, 2016, the Hon'ble High Courts have no junsdiction to
entertain any petifion under Scction 100 of the Companies Act,
L3536, Therefors now onward, the guestion of confirmation by the
Horn'ble High Court of a special resolution for reduction of the
share capital, as slipulated under Section 100 of the Companies
Act, 1956 does not arise, The provision of Section 100 has become

redundant.

o, b Similar 1% the position with Section 101 of the Companies
Act, 19560, which reads as [ollows:-

101, Application to High Court for confirming order, olfections
by creditors, and selilement of Hsl of obfecting creditors.,

) Where o oomgpeangy fues peassed @ resceulion for reviecirur shoee
capdte!, ooy apely, b petion, o the High Count for an order
cayfirmeing the reduaction.

2] Where the proposed reduction of share capdial inoeloes ether the
divunuiion of babdiny b respect of wpaid share capitol or the poagment
i ey stvarefunledeor af ey o e share capetod, aned inoangy other oose

15



i the Hhigh Cowt so divects, the following provisions shall have effect,
subject ta the propisions of sah secbion 5

o) ey creditor of the company whe ar the date fived by the High
ot 38 emtitled do omy ddebt or olasoe wekiceRy 3 dheald

clivber waere the commencemet of the wireding ue of the compony, would
he gedmizmkle in prosl agaeinst the compomgy, shedl e endellend fn abpestt
Tt rediiction;

) Lhe Fligphy Corert sleal] sette o bst of eredioes so enntbed to olecs, and
Jor that prrpnse sholl asoerlorr, as e s ossiide wilhoed reguonesen an
appiication from oy creditor, the names of those creditors and the
nirnre andd el ude cdedbis oor olmemes, aned mury poabdish nedioes
Siwing a day or dapa within which creditors net entered on the list are fo
cilerimy fen dwer ety pridemead or aee 0 be eectuded from the aghd of ofiectiveg
To the reduction;

fid where o credilor evidered o the s whose delt o claim B3 not
dizcharged or has not determined does not consent o the reducton)
(ke Fleeghy Coarl meagg, @ 10 ek JIL elispaerese wdth the ovoeesent af thiat
creditor, an the compony secunng papment of his dsbt or claim &y
aaprparerparanniariey, e Sl Tiaghe Conurt roey sliveset, thee ot wiuint-

G if the company admits the full amount of the deldt or olosm, or, though
nod admirping i1 s willing te provide for @, then, the fuill amount of the
ekl e el

[} 3 the company does not admit and 55 nod willing o previde for the
Sl et of ther debd or cladeg, or OF U oot 15 cordingend o e,
aacertained, then, an omount fived by the High Count after the like
Gegoryy e adpadicotion as o the congaorgy wers ey wasined g by
the High Cowrd, ;

L Were o propnsed revluctione of shoee cappifod snoeedoess enither e
diminution af any Eakility in regpect of unpaid share capital or the
prirginenril fnocoroy sbueees Fealder of oy poecd- wpe shore ool the Fligh
Cagird meayy, i kaving regerd o anyg special circemstances of the case, it
thinks proger eo to do, direct that the procislons of sel- sectlon (20 shall
rues! pgarley W reeperels pregy edess ooy eleesses of emeeiioes "

Now onwards the guestion of confirmation by the High Court on
application for objection by the creditor and settlement list of
ohjecting creditors does not arise. The provision of Section 101 has

become rodundant.

33, SBlmilar s the position of Section 102 af the Companies

Act, 1956, as quoted below.

112, Order confirming reduction arnd pouwers af High Court on making
such order.

£1) Thee Firgh Coart, O seits il wnth respect b epeny credior of tee compani
wrhe wnder section 1400 5 entitled fo olbgect o the reduction, that either his
consent to the reduction s beern obteined or his debt or cloon s been
clischarged, or fups determined, or has

been secured, may make an order confiming the reduction ort such ferins and
coriditons as o Hoiks T

= Wheerre (R Flieghy Cozert ke oy Seeck aerier, 38 ey

Lol 3 foar geny mpecind reasan 1 thinks proper 50 10 da, make an arder directing
that the compony shall, durig such peciod coronesiatogg or, or al gy s
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a_ﬂ'er; the date of the order, oy é= spectfiod v Chee order, ol o ats raeme as the
Tt sopreds thesreaf the words® and reduced’; and

ikl ke an order regpainngg e corgaasy e prebilish os the High Cowrt directs
the reasons for rediuction o such other informabon in regond (herele as Bhe
Tlieghy Cowert sy thonk expedient with o mew to giving proper mformumion @
the pub.!'.".:'_, and, i the High Courl thinks A, e cencses wioch led 2t
resedrefing.

(3 Where a company 5 erdered to add e s mome e worels” o recdioed”
thusse words sholl, watd the exgpiration of the period apecified in the order, be
eloemrmnd Ler Ber prezred of Bl reasnae of S corngarg.

34,  If we read ‘Tribunal' in place of ‘High Court' in the aforesaid
provisions which is not permissible in absence of any amendment
in that case also requirement of following Section 100, 101 or 102
does not arise as Tribunal has ordered for reduchon of share
capital.

Jo.  Section 103 relates to registration of order and minute of
reduction, which 13 quoted below;-

© 103, Regiatration af arder and minute af reduction

L) The Registror-

faf en production to him of @n arder of the High Court confirming the
reduction of the share capital of @ company,; and

b one the delivery to-fum of a cerified copy of the onder and of a
mikiete approsed by the High Court showdng, wath respect o the ahaee
crgrital of the compony as altered by the arder, (i the amownt of the
share capital, (i) the number of shares] inta which 1t iz to be divided,
find) the amount of each share and ) the emound, (Fong, af the dare of
e registration deemed to be paid up on ecch share; shall reqister the
arder ad minue,

£ O the regletroticsy of te order ond mareele, wd ot before, the
resolution for redocing shave ceppbal s oonfirmed By the arder shll
take effert

13 Netice of the requstration shall be pubiizhed i such manner as the
High Court moy direct.

4] The Registror shall certify wnder fus hand the registration aof the
arder and munete, and s cemmificate shall e conclusive evidence that
all the requirements of this Act with regpect to

reiuction af share capital have been complied with, and that the share
aapdtal of the compoany i such g 15 stared (8 the minute,

150 Ther mureite when registered shall be deemed to he substimuted for
e correspsudirg part of the memorardum of the compeeny, aad sheil
b wvalid and aiterable as i @ hod been orginolly cordalned therein

fa) The aubstitution of any such minte as aforeaaid for part of the
memorandum of the company shall be deemed to be an alteration aof
the memorardum wnthin the meaning and for the purposes of sechon
40"
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36, The question of order of High Court confirming the reduction
of share capital of the company as mentioned in clause [a] or
delivering 1o him a certified copy of the order or a minute approved
by the High Court, as mentoned in clause (b) of sub-Section (1) of
Section 103 of the Companies Acl, 1956 does not arise. However,
the registration of the order and minute of reduction is required to
be made available to the Registrar, who is required to register the
order and minule. The guestion of publication In any manner may
nol arse but in the interest of the company, it is required to be
published in the manner as may be directed by the Tribunal. Rest
of the provisions under sub-section (4) or (5} or (6] of Scetion 103

are required to be complied with.

37. Secton 104 is liability of members’. The said provision has
been adopted by SEBL in line with Section 103 of the Companies
Act, 1936 15 also rcqured to b-l: complicd cxcept where certain
requirement of High Courlts order as mentioned, 13 nol required to

be complied, in view of order passed by the Tribunal.

38. As SEBI Act is a special law, a complete code which is o be
read in harmony with the provisions of Companies Act is required
to be complicd with by companics, including the Respondents.
Similarly, the Regulations and crculars issued by SEBI are also
required to be followed as they not in conflict with the Companics
Act, 1956 or Companies Act, 2013 but arc supplementary.
Thercfore, the Respondents are bound to follow all the Rules,
Eegulations and Circulars, excepl Lo the extent of Section 100, 101
and 102 of Companies Act, 1956 which arc not feasible to comply,
the power of the High Court having been divested,
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39, Much reliance was placed on the decision of Hon'ble
Supreme Court in *Cosmo Steels Private Limited and Others v,
Jairam Das Gupta and Others (1978) 1 8CC 2157 wherein the
Hon'ble Supreme Court while discussing the case under Section
A7, 388 and 402 of the Companies Acl, 1956, noticed that
Scction 77 prohihits the company [rom buyving s own shares
unless consequent reduction of capital is effected and sanctioned
in pursuance of Section 100 to 104 or Section 402 of Companies
Act, 1956 In the said case, the guestion raisced was whether
reduction or share capital done pursuant to a direction of court
was required to follow the procedure prescribed under Section 100
to 104 of Companics Act, 1956, In the said casc the Hon'ble

Suprems Court held ;-

0, The guestion s whether when o o direction given by The Courl,
while gronbing reliel” against oppression o the minority shareholders of
the Compony, ta the Company fo purchose the shares of some of is
members which would ipso facte bring about reduction of the share
capital because a Company canrot be s own member, is it obligatery to
serve o nollce upon qll the oreditors of the Company 2 It was corcederd
tha! the procedure presoribed in sections 100 to 104 is not required o be
follmwed where reduction qf share capital is necessitated by the direction
given. by the Court in a petiion wnder- Section 397 and 398, Saction
77 leaves no roam for doubt that reduction of o share capital may have To
ba brought about in tuwo differen? sifuations by tuwo differend moedes,
Urnidoubtedly, where the Company fues passed o resolunton for reduction
of s shore capila! and Ras submated it to the Court for confirmation the
procedure prescnbed by Sechion 100 fo 104 wuadl hove to be followed, i
they nre atircted. Or the other hand, wheare the Court, while dispasing
of @ petition under  Section 97 and 3938, gives a direction o the
Compaangy to purchase shares of 15 own memberss, a conseguent
rechoction of the shore capital 15 bouned 1o ensue, Bul before gronting such
@ direction i 1s ol necessary o give notice of the consequen! reduction of
the share capital to the credilors of the compang. No such requirement s
i dowwn by the Aol Tusa procedures ultimately bringing about reduction
of the share capital are distinet and separate and stand apart from aack
other arnd ane, or the other may be resorted o aooording o the situation,
That is the clearest effect of the disfunctive or in section 77,

i, The scheme of sections 297 and 406 appears to constitute a codea

by i=ell for granting rehef (o oppressed miinorly shoareholders and for
gronig approprcde relef, a power of wides? arpfiude, rler alie, U
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the ban on compony purchasing s shores under Court's direction, (s
corgferred on the Couwrl, When the Court exercises this power by directing
a purchaose of Us shares by the Compang, 1f would necessarily involve
reduction of the capital of the Company. Is such power of the Court
subject to a resolition to be adopted by the members af the Company
which, when poassed with statutory mojority, hos o be submitted o
Court for confirmation 2 No conor of corstruction wowld permnil such an
interpretation in whick the statutory power of the Court for its exercse
depends upon the vote of the members of the Company. This would
meritabiy ke the situetion 1f reduction of shore copifnl con anly be
brought about by resorting to the procedure prescribed in Section 100 ta
dod, Additionoelly 1 would coause inordinate delay and the very purpose
of grunting relief agoinst oppression wowld stand selfl defeated Viewed
from a slightly different angle, o wonld be impossible to carry out the
directions given dnder 5 402 for reduction of shore capital if the
procedure uncer 55, 100 to 109 s reguared To be followved, Under Section
J000 b 100 the Compary hos fo first edopl o special resolution for
reduction of share copital i its articles so permit. After such a resohdtion
15 adopied urnech, of necsssity must he pessed by majonty, and it baing
a0 special resalution, by a statutory majorty, if will have to he submitted
Jor confirmation to the Court, Now, when minority sharehalders complain
of oppresstor, By majorty and seek reliel agains! oppression froem the
Cotrt wricler Sectior, 397 and 398 and  the Cour! in o petilion of ths
nature constders i fair and just to direct the Compony to purchose the
shares of the minorify shoreholders fo relieve oppression, iF the
Procedure prescribad by Section 100 o0 104 = reguired to be folloued,
the resolution will have to be first adopted by the members of the
Company bul that would be well nigh fmpossible becouse the very
mazfority against whom relief = sought would he abie fo veto o gt the
threshold and the power conferred on the Cowurt wondd be frustroted
That could neper have baen the infenfion of the Legislature Therafore, if is
ot concelvuable that when a direction for purchase of shares is given by
the Clouet wieder sechion F02 and conseguent reduction in share copital i
to be gffected the Procedure, prescribed for reduction of share capital in
sections 100 fo 104 showld Be regudred fo be folloved i, Order to make
the direction effective,

&1, Ld, Counscl appearing on behalf of the Appcellant
dislinguished the decsion of Honble Supreme Court wilh the
present case on the ground that the impugned order has been
passed under clause (¢} of sub-Bection [2] of SBection 242 of
Companies Act, 2013 which 18 apphcable only in the case of buy-
hack of shares, Tl was lurther contended that the case of the

Respondent 18 not a case of bhuy-back by the company or reduction
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of share and therefore clause (¢} of sub-Section (2] of Section 242

of Companies Act, 2013 is not applicable.

41 We have already doubted the power of the Tribunal to
pass interim order(s] under sub-Section (2} of Section 242 of
Companies Act, 2013. Power to grant interim relief is vested with
the Tribunal under sub-Section (4} of Section 242 only in such
case where the Tribunal thinks it fit for regulating the company’s
affairs upon certain terms and conditicns. In the present matter
there was nothing on the record (o suggest that Tribunal was
required to pass order in regard to conduct of company’s allairs,
therefore we have doubted the order, dated 240 Aggust 2006,
However, as lhe said onder is not under challenge we refrained

[rom miterfering with the said order,

42 Insolar as the impugned order dated 307 September, 2016
is concerned, certainly it cannot be stated to be an order passed
under clause (¢} of sub-Scction (2] of Scction 242 of Companics
Act, 2013 nor the Tribunal was competent to clanfly the ecarlier

impugned order giving reference to the said provision,

47, Insolar as the decision of Honble Suapreme Court in
“Cosmo Steels Pvt. Ltd. v. Jairam Das Gupta” is concerned, we do
not intend to decide whether the case of respondent is covered by
the said decision or not as wc have noticed that the provisions of
Section 100, 101 and 102 have become redundant the power of the
Hom'ble High Courts having divested to the Trbunal,
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44 For the reasons aforesaid while we set aside the order
dated 30% Seprember 2016 passed by the Tribunal, Mumbai
Bench in LA, No, ¥3/2016 in Company Petition No, 10 of 2016,
direct the Respondeonts to follow the mandatory provisions of SEBI
Act, Regulations and directions, excepl Section 100 o 102 of
Companies Act, 1956 for giving effect to Trnbunal’s order dated 24
Aupgust, 2016, As the main Company Pelition is pending since
long, parties are directed o cooperate with Tribunal for early

disposal of Company Petition.

45. The appeal is allowed with aforesaid observations and
directions. Howewver, in the circumstances of the case, there shall

be no order as to cost.

ad /- ad /-

(Mr. Balvinder Singh) [Justice 5.J. Mukhopadhayal]
Member (Technical) Chairperson

NEW DELHI

237 May, 2017
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